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In an action on a fire-insurance policy which made the application a warranty 
and a part thereof, and provided that if any false representation was 
made of the condition, etc., of the property, ‘‘or any overvaluation, or 
any misrepresentation whatever, either in a written application or other- 
wise, * * * this policy shall become void,” there was evidence that 
the insured stated to the agent that the value of the property was about 
$1,500. The application, which was written by the agent, and which did 
not state the extent of his agency, stated the value to be $1,800. The true 
value was $1,302 There was evidence that insured did not read the ap- 
plication, or know of the statement therein as to value. Held, that 
neither the oral nor written representation debarred plaintiff from recov- 
ering unless intentionally or fraudulently made, or so negligently made as 
to induce an overvaluation. 

In such an action an instruction that if the insurance agent had seen the 
property, and inserted a value in the application not given by the in- 
sured, and the latter signed the application without reading it, and with- 
out having his attention called to the valuation, and without knowing 


* Decision rendered June 7, 1888.—From Pacific Reporter. 
Vou XVII.—46. 
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the valuation inserted therein, and was induced to do so by an act on the 
part of the company, the company was estopped from denying the cor- 
rectness of such valuation, was as favorable to the company as it could 
require. 

In an action on a fire-insurance policy, an instruction that if the company’s 
agent had knowledge of the overvaluation of the property in the applica- 
tion, and, after the fire, sent others to examine as to the value, and was 
informed by them that the value was much less than that stated in the 
application, and believed them ; and afterwards requested proofs of loss 
from the insured, and thereby put him to the trouble and expense of 
making such proofs, the jury would be authorized to find that defendant 
waived any forfeiture resulting from any overvaluation in the application, 
is error where the policy requires proofs of loss to be furnished, and it is 
not shown that the agent knew or believed that the overvaluation was 
intentional, since a waiver by estoppel, to be binding, must be made with 
full knowledge of the circumstances, and must cause the other party to 
suffer some loss that he would not otherwise have sustained. 


Where a fire-insurance policy provided that proofs of loss should be served as 
soon after the loss as possible, and that the use of general terms, or any- 
thing less than a specific agreement indorsed on the policy, should not be 
construed as a waiver of any condition therein, and that the agent had 
no power to waive any of its printed conditions, nor to revive a forfeited 
policy, an instruction that delay in furnishing proofs was waived if, 
when served on the agent, he omitted to make objection on the ground of 
delay, and kept and never attempted to return them, the facts not being 
controverted, is not reversible error, though it is bad practice to instruct 
the jury to infer a fact from other facts, since the provisions of the policy 
refer to waiver of the conditions of the contract, and not to such mutters 
as making proof of loss, which may be waived by an agent. 

Where the statement on motion for new trial, in an action on an insurance 
policy contained no specification of insufficiency of evidence to sustain a 
finding that a forfeiture of the policy on the ground of misrepresentation 
was waived, and the defendant did not ask for an instruction indicating 
what facts should appear to make an instruction as to waiver appropri- 
ate, an instruction that the company need not take advantage of a breach 
of warranty, but might waive a forfeiture by any act which, after its full 
knowledge of the forfeiture, subjects the insured to trouble and expense 
as to his claim for insurance, is not ground for reversal of a judgment for 
plaintiff as having been misleading. 


Action by Wheaton against the North British & Mercantile In- 
surance Company upon a policy of fire-insurance. Defendant’s local 
agent was Otto, and its general agent in the State was Grant. The 
policy provided that “ persons sustaining loss or damage by fire 
shall forthwith give notice of said loss to the company, and, as soon 
thereafter as possible, render a particular account of such loss, 
signed,” ete. Among the instructions given were the following : 
“Tf the written application for the insurance policy in question was 
filled up by Mr. Otto, or his clerk, in the absence of Mr. Wheaton, 
the applicant for insurance; and if Mr. Otto was the local agent at 
Santa Cruz, of the defendant, and had seen the property described 
in the application, and inserted the value of such property in the 
application, in the absence of Mr. Wheaton, and without such valu- 
ation being dictated or given to him by Mr. Wheaton, and Mr. 
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Wheaton signed the application on the front and reverse sides with- 
out reading it, and without having his attention called to said valu- 
ation, and without knowing what valuations were inserted in such 
application, and was induced to do so by any act or acts upon the 
part of the defendant,—then the corporation defendant is estopped 
from denying the correctness of the valuations expressed in said 
application.” “That the delay in the presentation, by the plaintiff 
to the defendant, of the preliminary proofs, was waived if, when the 
preliminary proofs were served upon the agent of the defendant, 
he omitted to make any objection on the ground of delay in their 
presentation by Mr. Wheaton, and kept such preliminary proofs, 
and never returned them, or attempted to return them, to Mr. 
Wheaton.” Plaintiff had judgment, and defendant appealed. 


T. C. Van Ness, fur Appellant. 
McAuuister & Beran, for Respondent. 
McKuvstry, J. 

In Insurance Co. vs. Fletcher (117 U.S., 519, 6 Sup. Ct. Rep. 837), 
the insured signed an application for a life policy, containing dec- 
larations as to his life, and past and present health, warranting the 
truth of such declarations. The application contained the stipula- 
tion that inasmuch as only the officers at the home office had au- 
thority to determine whether or not a policy should issue on any 
application, and they acted only on the written statements and rep- 
resentations referred to, no statements or representations made or 
information given to the persons soliciting or taking the application 
for the policy should be binding on the company, or in any manner 
affect its rights, unless they were reduced to writing, and presented 
to the home office in the application. There it appeared the agent 
of the company asked questions of the applicant, and the latter 
made answers which, if correctly written down, “ would probably 
have caused the company to decline the risk.” The agent, without 
the knowledge of the applicant, wrote down false answers, conceal- 
ing the truth, which were signed by the applicant without reading, 
and by the agent transmitted to the company, and the company 
thereupon assumed the risk. It was said that it was the duty of the 
applicant to read the application before signing it; and as the appli- 
cation on its face showed that the power of the agent was limited, 
and as it was conditioned in the policy that the answers were part 
of it, and that no statement to the agent not thus transmitted should 
be binding on the principal, the policy was void. It seems to have 
been held that the insured must be presumed to have had notice of 
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the limitations upon the powers of the agent contained in the appli- 
cation which he would have received if he had read the application. 
The case is distinguished from Insurance Co. vs. Wilkinson (13 
Wall., 222), and Insurance Co. vs. Mahone (21 Wall, 152), the court 
saying: “In neither of these cases was there any limitation upon 
the power of the agent brought to the notice of the assured.” 

In the case at bar there was evidence that the plaintiff did not 
read the application prepared by the agent, and had no knowledge 
of the statement therein as to the values of the property insured. 
The application does not contain any express limitation upon or 
define expressly the authority of the agent. The present case is 
within the principles laid down in Insurance Co. vs. Wilkinson, 13 
Wall., 222, and Insurance Co. vs. Mahone, 21 Wall., 152. In Insur- 
ance Co. vs. Wilkinson, it was held that insurance companies who 
do business at a distance from their principal place of business are 
responsible for the acts of their agent within the general scope of 
the business intrusted to his care, and no limitations of his author- 
ity will be binding on parties with whom he deals waich are not 
brought to their knowledge. Hence, when the agent undertakes to 
prepare the application for the insured, he will be regarded in doing 
so as the agent of the insurance company, and not of the insured. 
In Insurance Co. vs. Mahone, a like ruling was made; and it was 
held that an answer to a question put to an applicant, as written 
down by the agent of the company when he takes the application 
signed by the applicant, may be proved by the testimony of per- 
sons who were present not to have been the answer given by the ap- 
plicant. The law bearing upon the question is very clearly laid 
down by May in his work on Insurance: “ Insurers may and often 
do find themselves in such a position that they cannot avail them- 
selves either of breach of warranty or of misrepresentation or con- 
cealment; and, when in this position, they are said to be estopped 
from availing themselves, or to have waived the right to avail them- 
selves of such a defense. And the rule here is, with reference to 
the negotiations had at the time of taking out the policy, that when 
the application is reduced to writing by the insurer or his agent 
upon the oral statement of the applicant, whether the application 
is or is not made tantamount to a warranty by being made part of 
the contract, the insurer being under a strong moral obligation to 
secure to the applicant the protection for which he pays, if a con- 
troversy arises upon the truthfulness of the application, and state- 
ments alleged by the insurer to be essential are omitted, and others 
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falsely made, and he seeks to avoid the contract on that ground, 
parol evidence is admissible to show that at the time the negotia- 
tions were pending, the facts alleged to have been omitted or falsely 
stated were in fact truly stated.” Page 751, § 497. 

Of course, it was for the jury who tried this cauge to decide 
whether the plaintiff knew of the contents of the application before 
he signed it, or whether he gave a different valuation to that therein 
inserted, and had reason to believe that his statement as to value 
had been written down as he gave it. In the answer as written 
down by the agent of defendant herein, the properties insured are 
stated to be severally worth $900, $500, and $400,—$1,800 in the 
ageregate. There was testimony that prior to the preparation of 
the written application, the plaintiff stated to the agent of the de- 
fendant that the value of the whole property insured was about 
$1,500. The amount of insurance was $1,100,—$600, $300, and 
$200. At the trial it was stipulated that the value of the insured 
property at the time of the insurance, and also at the time of the 
fire, was the amount stated in the plaintiffs preliminary proof of 
loss,—$1,302.18. The policy contains the clause: “Special reference 
being made to assured’s application and survey No. 261,707, which 
is his warranty, and a part hereof.” It also contains the stipulation 
and condition: “If any false representation is made by the assured 
of the condition, situation, or occupancy of the property, or any 
overvaluation, or any misrepresentation whatever, either in a written 
application or otherwise, * * * this policy shall become void.” 
In Helbing vs. Insurance Co. (54 Cal., 156), it was held that a pro- 
vision in a policy of insurance that the application shall be consid- 
ered a warranty, and if the property insured is overvalued in it the 
policy shall be void, applies only where the statements as to value 
are intentionally false; that the question of fraud is one of fact; 
that although, where the discrepancy between the statement in the 
application and the actual value of the property is so great as to 
convey the conviction of fraud to the reasonable mind, the jury 
may and ought to find fraud, yet, where the discrepancy is very 
considerable, the jury may find the application not to have been 
fraudulent, even in the absence of explanatory evidence. There 
have been decisions in other States to the contrary of the view of 
this court in Helbing vs. Insurance Co.; the question being the 
construction of a condition that the policy shall be void in case of 
overvaluation.. But, as said by Mr. Wood: “ There can be no 
doubt that, in conformity with the ordinary rules of construction 
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applied tc insurance contracts, and the ordinary principles of justice 
and fair dealing upon which they are supposed to be predicated, a 
policy cannot be held to be void for breach of such a condition, 
unless the overvaluation is intentional and fraudulent, and not a 
fair expression of the honest judgment of the insurer, and the fact 
that the property has been considerably overvalued does not, of it- 
self, establish such fraud on the part of the assured as avoids the 
policy, * * * and the burden 1s on the insurer to establish 
both the overvaluation and the fraud.” 1 Wood, Ins., § 235. See 
cases pro and con cited in notes to the section. The estimate of 
value is an opinion. The answer to the question asked as to value 
is to be treated as if the question read: “ What, in your honest 
judgment and opinion, is the value of the property?” The same 
learned writer says : “The doctrine that held the insurer up to a 
strictly exact valuation would be extremely unjust, and would result 
in vitiating one-half of the policies issued; for, under the rule, the 
difference of one cent is as disastrous as a difference of a large 
amount.” Id. Moreover, the language of the provision in the pol- 
icy here sued on, that, if any false representation is made by the 
assured, etc., the policy shall become void, when read as a whole, 
very clearly shows that a willful misrepresentation as to the value of 
the property, or one made with such gross and reckless carelessness 
as in law would be treated as willful, was in the contemplation of 
the parties. Ifso, the previous clause does not make the valuation 
a warranty. Even when the statements in the application are de- 
clared to be warranties, they will not be regarded as such if quali- 
fied by other stipulations which afford a fair inference that the par- 
ties themselves did not so intend them. The provision that an in- 
tentional overvaluation of the property should avoid the policy was 
utterly unnecessary, and must be disregarded, if it was intended the 
applicant should warrant the exact correctness of his valuation. 
May, Ins., § 161. The case at bar does not, however, require a full 
consideration of the doctrines of warranty, as applied to insurance 
contracts, which whatever, their form, are treated as conditions 
precedent. There was evidence that the $1,800 valuation was no 
part of the contract between these parties. If it be said that the 
statement of plaintiff—‘ about fifteen hundred dollars ”»—was not 
true, that statement was no part of the contract as merged in the 
writings; therefore no warranty. A representation is clearly dis- 
tinguishable from a warranty; the former being a part of the pro- 
ceedings which propose a contract, and the latter a part of the con- 
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tract when completed. A misrepresentation renders the contract 
void on the ground of fraud; a non-compliance wfth a warranty is 
an express breach of the contract. Ang. Ins., 146, 147. A fraudu- 
lent misrepresentation will avoid the contract, whether it is ex- 
pressly so stipulated or not. Representations are dehors the con- 
tract. Ifthe policy was issued to the plaintiff without any answer 
in the application to the inquiry as to value, there could be no 
breach of warranty as to value: Carson vs. Insurance Co., 43 N. J. 
Law, 300. That an overestimate of about $200 was not necessarily 
intentional or fraudulent is, as appears from what has been said, 
very clear. The charge of the court to the effect that the overvalu- 
ation did not deprive the plaintiff of his right to recover unless it 
was intentionally or knowingly made, or the application was so neg- 
ligently made as to induce an overvaluation, was, under the cireum- 
stances, not erroneous. The charge, in so far as it seems to make 
the plaintiff's right to recover depend upon affirmative fraudulent 
acts and conduct of the defendant’s agent, which induced the plaint- 
iff to sign the application, was at least as favorable to the defendant 
as it was entitled to ask. 

The court below instructed the jury : “When there has been a 
breach by the insured of the warranty contained in an application 
for insurance, the insurance company may or may not take advant- 
age of such breach, and claim a forfeiture; but it may also waive a 
forfeiture, and this it may do by any act on its part which, after its 
full knowledge of such forfeiture, subjects the insured party to 
trouble and expense as to his claim for insurance on said forfeited 
policy.” The sixth subdivision of the policy reads: “The use of 
general terms, or anything less than a distinct specific agreement, 
clearly expressed and indorsed on this policy, shall not be construed 
as a waiver of any printed or written condition or restriction there- 
in.” And by the twelfth subdivision: “It is further understood 
and made part of this contract that the agent of this company has 
no authority to waive, modify, or strike from this policy any of its 
printed conditions, * * * nor, in case this policy shall become 
void by reason of a violation of any of the conditions thereof, has 
the agent power to revive the same,” etc. The witness Heacock, 
testified that the plaintiff did in fact read the application, and ques- 
tions attached, before signing them. Ifthe jury believed such tes- 
timony, it was evidence tending to show that the plaintiff had 
knowledge of the answer valuing the insured property at $1,800; 
that he approved of the statement, and by ratification recognized 
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Heacock as his ggent in preparing the application. Ifhe did, with 
knowledge of the contents of the application, sign it, he was bound 
by the statements contained in it. And the difference of $500 was 
some evidence of an intentional overvaluation. Whether he did or 
did not know its contents was a question of fact for the jury. Upon 
the hypothesis that he did know, the charge last quoted was mate- 
rial, and may have controlled the action of the jury in finding their 
verdict. It becomes important, therefore, to inquire whether the 
charge correctly declares the law. It is contended by respondent 
that the limitation of the agent’s power contained in subdivisions 
of the policy 6 and 12, above quoted, do not apply to a waiver of 
forfeiture based on an overvaluation of the property insured. But, 
if the statement that the property was worth $1,800 was the state- 
ment of the plaintiff, its correctness as the fair judgment of plaintiff 
was a condition entering into and forming a part of the contract of 
insurance; and it is to such conditions, and not to mere omissions in 
the mode or manner provided for proving the loss after a fire, that 
a clause, “nothing less than a distinct specific agreement, clearly 
expressed and indorsed on this policy, shall operate as a waiver of 
any printed or written condition or restriction therein,” refers : 
Blake vs. Insurance Co., 12 Gray, 265; Insurance Co. vs. Ice Co., 
36 Md., 102; McCormick, vs. Springfield Co., 66 Cal., 361, 5 Pac. 
Rep., 617. It is said in 1 Wood, Ins., § 235, that when the insurer, 
knowing the facts, does that which is inconsistent with its intention 
to insist upon a strict compliance with the conditions of the contract, 
it is treated as having waived their performance, and the assured may 
recover without proving performance; “and that, too, even though 
the policy provides that none of its conditions shall be waived ex- 
cept by written agreement.” But the cases referred to are those in 
which the agent authorized to do so has waived the condition. 
There is a class of cases in which it has been held that, where the 
policy contains a provision that if the premium shall not be paid on 
a day certain, or shall not be paid when the policy is delivered, the 
policy shall be void, and that no agent is authorized to waive any 
condition without authority in writing; stil!, as the company may at 
any time authorize its agents to make agreements extending the 
time for payment of premiums, or waiving forfeiture for non-pay- 
ment, itis not bound to act on the declaration in its policy that 
they have no such authority; that whether ithas exercised its option 
to empower its agents to give credit or extend time is provable by 
evidence oral or written; and, as showing that the company has 
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given its agent such power, evidence is admissible as to its practice 
in allowing him to extend the time : Carson vs. Insurance Co., su- 
pra; Insurance Co. vs. Norton, 96 U. S., 243; Insurance Co. vs. 
Doster, 106 U. S., 30, 1 Sup. Ct. Rep., 18. But, where the policy 
contained the provision that no agent had power to waive any con- 
dition without authority from the secretary in writing, and the 
agent delivered a policy without payment of the premium, and there 
was no evidence, oral or written, that he had power to do so, and 
the premium was not paid, it was held the bolder of the policy 
could not recover: Insurance Co. vs. Springs Co., 100 Pa. St., 137. 
The class of cases referred to is very different from that in which 
the policy provides that there can be no waiver except in writing in- 
dorsed on the policy.” In the last case the mode enters into and is 
apart of the power. The insured has full notice, when he enters 
into the'contract, that a condition cannot be waived by an agent to 
whom the provision as to written indorsement relates, except in the 
manner in the contract provided. It is insisted by appellant that 
the instruction last quoted must have misled the jury. The state- 
ment on motion for new trial contains no specification of insuffi- 
ciency of evidence to sustain a finding that a forfeiture was waived, 
—a finding which may have been included in the general verdict; 
and the defendant did not ask for an instruction indicating what 
facts should appear to make appropriate the instruction given. 
Under the circumstances, we think the order refusing a new trial 
should not be reversed, because of the possible ill effect of a charge 
abstractly correct. We say “abstractly correct,” for it cannot be 
doubted that an insurer may waive a condition orally, or by his 
acts or conduct. It may be remarked that this court has not held, 
in a case in which the question was necessarily decided, that a pro- 
vision in a policy that there shall be no waiver of a condition, ex- 
cept by writing indorsed on the policy, applies to a waiver by a 
“oeneral agent” of a foreign corporation, so named, and regis- 
tered as such under the statute, with presumed original powers co- 
extensive with those of his principal, where no restriction upon his 
powers is inserted in the policy. See Steen vs. Niagara Co., 89 N. 
Y., 315. In McCormick vs. Springfield Co., supra, it was held that 
the facts were insufficient to prove a waiver or estoppel. If what is 
there said seems to imply that a general agent; restrictions upon 
whose general powers are not inserted in the policy, or brought 
home to the insured, can never waive a forfeiture, except by writ- 
ing, etc., the statement is mere dictum. In Gladding vs. Insurance 
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Co. (66 Cal., 6, 4 Pac. Rep., 764), the scope or extent of the agent’s 
authority did not appear. Nor do the exigencies of the present 
case demand a determination of the question suggested. 

The court below charged the jury that the delay in the presenta- 
tion by plaintiff to defendant of proofs of loss was waived if certain 
acts of the general agent of the defendant were proved to their 
satisfaction. The clause in the policy us t> no waiver except by 
indorsement refers tv those provisions of the policy which enter 
into and form a part of the contract of insurance, and which are 
properly designated as “ conditions.” It has no reference to those 
stipulations which are to be performed after a loss has occurred, 
such as giving notice, and furnishing preliminary proofs: Insurance 
Co. vs. Ice Co., Blake vs. Insurance Co., supra. There can be no 
doubt that the agent may waive a delay in presenting preliminary 
proofs. Whether, in this case the agent did waive it, was, however, 
a question of fact for tne jury, and it is not a practice to be com- 
mended for a court tu instract the jury that they must infer a fact 
from other facts. Const. art. 6,§19. Yet, asthe jury would not have 
been justified in finding, upon the facts recited, that the delay was not 
waived, the instruction did not injure the defendant. It would ap- 
pear that the facts stated in the instruction were not controverted. 

The court below instructed the jury : “If Mr. Grant was, at the 
time and after the fire in question, the agent of the defendant, and, 
as such, had knowledge of the fire in question, and also of the valu- 
ation of $1,800 of the insured property in question in plaintiff's ap- 
plication for insurance, and sent Mr. Sexton or Mr. Dimond to Santa 
Cruz to examine, after the fire, as to the vadue of the insured prop- 
erty in question, and was informed by the report of said Sexton or 
Dimond that said insured property was overvalued in said applica- 
tion, and was of much less value than $1,800, and believed said re- 
port; and if Mr. Grant, after all this, requested the plaintiff to make 
out preliminary proofs, and present vouchers in support of his 
claim on the policy of insurance in question, and thereupon the 
plaintiff was put to the trouble and expense of making preliminary 
proofs as to his said claim by said action of Mr. Grant,—if you find 
such action established by the evidence,—you will be authorized to 
find that the defendants waived any forfeiture resulting from any 
overvaluation of the insured property in plaintiff's application for 
said insurance.” It has been held that an adjustment of a claim by 
an insurer after a loss, and an agreement to pay a certain sum in 
liquidation, is a new contract, and that, in an action on such new 
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contract, the insurer cannot, in the absence of fraud, set up a breach 
of warranty or condition of the policy, even if ignorant of the breach 
until after the agreement to pay. 2 Wood, Ins., § 450. We under- 
stand this to mean fraud on the part cf the insured which induces 
the insurer to enter into the settlement. But here there was no 
such adjustment or agreement, and the action is on the policy. 
The waiver spoken of in the instruction is another term for estoppel. 
There can be no estoppel where the facts are not known, as no one 
can be presumed to have waived that, the existence of which he has 
not known : Finley vs. Lycoming Co., 30 Pa. St., 311; Forbes vs. 
Agawam Co., 9 Cush., 470; Allen vs. Vermont Co., 12 Vt., 366; Bid- 
dle Boggs vs. Mining Co., 14 Cal, 279. And the facts proved must 
be such that an estoppel is clearly deducible from them. Estoppels 
are not favored : Franklin vs. Merida, 35 Cal., 558. The represen- 
tation, whether by word or act, to justify a prudent man in acting 
upon it, must be plain, not doubtful or matter of questionable in- 
ference. Certainty is essential to all estoppels : Bigelow, Estop., 
559. Itis true the jury were told that, if the recited acts were 
proved, they were “authorized,” not required, to find the estoppel. 
But. as we have seen, the difference between the statement of value 
in the application and the actual value, even if very great, is at 
most but evidence of an intentional overvaluation; and, to consti- 
tute a breach of the condition, the overvaluation must be inten- 
tional. It would appear that a “considerable” overvaluation does 
not of itself establish fraud prima facie : 1 Wood, Ins., § 235. Even 
if it be conceded that, had the jury inferred fraud from an over- 
valuation of $500, the verdict would not have been set aside, it is 
certain that if they had found no fraud, notwithstanding an over- 
valuation of $500 unexplained, we would not annul the verdict as 
being against the evidence. From the circumstances assumed in 
the instruction the agent of the defendant was not bound to know 
as a fact that there had been a breach of the condition. He may 
have believed no fraud, although he accepted as true the statements 
contained in the reports of his subordinates. Even if those reports 
aroused his suspicions, he may, as a prudent and reasonable man, 
have reserved the matter for further investigation. He was not es- 
topped, as having knowledge of a fact, because another fact was 
brought to his attention which might have excited his suspicion, or 
even if the fact of which he had notice ought to have put him upon 
inquiry. The appropriate time for investigation as to breaches of 
warranty or falsity of representation is when application is made for 
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payment of a claim, and presentation of the proofs. 2 Wood, Ins., 
§ 450. It would be unjust to the agent of defendant to assume 
that he anticipated the possible result of such investigation, and 
determined there had been an intentional overvaluation prior to the 
investigation. And it would place an insurer in the power of a 
fraudulent applicant if, having some reason’ to suspect a fraudulent 
representation, although not in possesssion of evidence on which 
he could prudently rely to prove it, he should be held to be estopped 
from establishing the fact that the representation was intentionally 
false, because he had received or asked for proofs of the loss. Even 
if the jury would have been authorized to infer that the agent knew 
of the intent to overvalue if he knew of the overvaluation, they 
were not so instructed. They were told they might firld an estop- 
pel from the agent’s knowledge of an overvaluation, and his request 
for preliminary proofs; and must have understood that they could 
find the estoppel by direct inference from his knowledge of the 
overvaluation, whether he had or had not knowledge that it was 
intentional. This they were not authorized to do. The questicn is 
not whether there was any evidence tending to prove knowledge by 
the agent of a fraudulent overvaluation, but whether the jury could 
properly be instructed that they could directly infer, from a fact 
which tended to prove another fact, thit which they were author- 
ized to infer only from the fact which the probative fact tended to 
prove. As an intentional overvaluation would alone avoid the peol- 
icy, it would seem clew that knowledge by the defendant of such 
intent'onal overvaluat.on was one of the facts necessary to be proved 
to make out an estoppel. If so, the jury were not authorized to 
find estoppel upon mere knowledge of the overvaluation, and re- 
quest by defendant for the production of proofs of loss. In cases 
like the present it must appear that the insured was misled to his 
prejudice; and, where no act has been done or left undone by the 
insured in reliance on the act or non-action of the insurer, there can 
be no estoppel : May, Ins., § 507; McCormick vs. Springfield Co., 
supra. The acts or declarations must have influenced the conduct 
of the other party, to his injury : Biddle Boggs vs. Mining Co., su- 
pra. An estoppel can never arise by implication alone, except by 
some conduct which induces action in reliance upon it to an extent 
which renders it fraud to recede from what the party has been in- 
duced to expect: Security Co. vs. Fay, 22 Mich., 467. An equitable 
estoppel is only called into existence for the prevention of wrong 
and redress of injury. There must be some element of wrong in 
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the action of the party creating it. He must know, or have suffi- 
cient reason to believe, that another party will place himself in a 
different position, or subject himself to additional injury, in conse- 
quence of the action or representation. The jury were not author- 
ized to find that the plaintiff was “put to the trouble and expense 
of making preliminary proofs as to his claim” by the agent's re- 
quest that he make such proofs. The plaintiff could not have been 
induced to go to such trouble and expense by the mere waiver of 
time within which the proofs were to be made, or of the stipulated 
mode of making them. It was equally his duty to make them, 
whether the time and mode were waived or not. His action is to 
be referred to the contract; his motive to the necessity of making 
the proofs as a preliminary to securing the insurance. After he was 
requested to make the proofs he had agreed to make, he made 
them; but the statement that he was induced to make them by the 
request is only a post hoc ergo propter hoc. The waiver was for 
his benefit, and simply left him with a right to make proofs after the 
time, or in a different manner, from that prescribed. Such must 
have been understood by both parties to be the purpose of the 
waiver as to the production of the preliminary proofs or the request 
for them. Nor were the jury authorized to find that the plaintiff 
would have abandoned all claim against the defendant had he been 
informed that the latter would resist the claim in reliance upon a 
breach of the condition as to overvaluation. Whether the defendant 
waived any forfeiture by reason of a breach of that condition or not, 
it was the duty of the plaintiff to make proof of his loss, and no 
greater effect should be referred to a request for such proof than 
such as would naturally, or in the usual course of things, be caused 
by it. His request cannot be enlarged beyond its natural import 
and meaning,—a waiver of plaintiff's previous failure to produce, or 
irregularity in producing the preliminary proofs. The plaintiff’s 
“trouble and expense” in preparing such proofs could not operate 
to estop the defendant from asserting a right which had no direct 
relation to or connection with their production. Were the jury 
authorized to find, upon the facts recited in the instruction, that it 
was a fraud on the part of the defendant to insist upon a breach 
of the condition with respect to an intentional overvaluation? There 
can be but one answer to the question. The facts recited could not 
establish an estoppel such as the jury were instructed could arise 
from them. Judgment and order reversed, and cause remanded for 
a new trial. We concur: Searls, C. J.; Paterson, J. 





Report of Decisions. 


SUPREME COURT OF VERMONT. 


WINDHAM COUNTY. 


Fesruary Term, 1888. 


SMITH AND WIFE 
US. 
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A valid objection to a question can only be made, when it has been answered 
and the answer is prejudicial. 

The fifteen years that must elapse in order to raise presumption of payment 
of a note begin to run from the maturity of the note. 


An undischarged mortgage is not an incumbrance if the mortgage-debt has 
been paid. ° 

Where the note for which the mortgage had been given had been destroyed 
unknown to the insured and the latter believed that the property was 
still encumbered, a failure to state such belief in response to a question 
concerning incumbrance is evidence from which an omission to state a 
fact material to the risk could be found, 

A general agent unless restricted has all the power of the company to waive 
proofs of loss. But the local agent who never acted in the settlement of 
losses has no such power. 


The policy provided that no officer, agent, or representative could waive any 
of its provisions except by indorsement on the policy. 

Held, That under such a provision a general agent would have no authority 
to waive the policy requirement of a sworn statement. 


The defendant’s exceptions furnish the following statements re- 
garding this case. 

The property insured, consisting of a dwelling-house and per- 
sonal property situated therein, was owned by the plaintiff Emily 
A. Smith, and was destroyed by fire October 4th, 1886. 

The application for said insurance was in writing, dated July 
14th, 1886, signed by the said Emily A. Smith, and contained the 
statement that there was no incumbrance upon the property. 

Said application also contained the following clause: “And I 
hereby covenant and agree that the foregoing statement, valuation, 
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description and survey are true and correct; and they are submitted 
as my warranty and a basis for the desired insurance. The com- 
pany shall not be bound by any act done or statement made to, or 
by any agent, or other person, which is not contained in the appli- 
cation; and this application shall be deemed and considered a part 
of the policy to be issued hereon, and bearing even number here- 
with.” 

The policy of insurance issued upon the foregoing application was 
written by Messrs. Cudworth & Childs, defendant’s agents located 
at Brattleboro, is dated July 16th, 1886, numbered 5,219, and is re- 
ferred to and made a part of this bill of exceptions. 

Immediately succeeding the fire the plaintiffs notified Messrs. 
Cudworth & Childs of the loss; and in a few days thereafter Mr. 
Cudworth in company with Mr. Henry R. Turner, the defendant’s 
general agent, having the supervision of all the company’s affairs 
and its adjuster of losses, within and for the New England States, 
visited the premises, examined the property damaged by the fire, 
and the schedule of property destroyed therein which the plaintiffs 
had prepared in anticipation of said adjuster’s visit. 

The evidence of the plaintiff tended to show, that at this visit they 
furnished Mr. Turner with such knowledge and information as they 
then had relative to the origin and circumstances of the fire, and 
also agreed as to the amount and value of the property damaged 
and destroyed as shown by the said schedule in writing furnished as 
aforesaid. That owing to the fact that rumors were afloat in that 
community in regard to said fire being of an incendiary origin, and 
with which the plaintiffs’ names were connected, Mr. Turner desired 
to make some further inquiry before making a final adjustment. 
That plaintiffs requested Mr. Turner to make a full and thorough 
examination, and satisfy himself as to the cause and origin of the 
fire. That they were ready and willing to make a sworn statement 
relative to said fire and the propesty damaged and destroyed, which 
in their opinion, when made, would be much greater in amount and 
value than was shown by said schedule. 

Against the objection and exception of the defendant, both of the 
plaintiffs were permitted to testify that on the occasion of the afore- 
said visit and in reply to their declaration of a willingness to make a 
sworn statement, Mr. Turner said to them, that he was satisfied that 
property to the full amount of the insurance had been destroyed, 
and that no statement in writing, sworn t°, was required of them, 
and that he would see them again relative to said adjustment in a 





736 Hteport of Decisions. { Oct., 


very short time. That when Mr. Turner left he carried away with 
him the schedule of property which plaintiffs had prepared as afore- 
said, and npon which the valuations agreed as aforesaid had been 
carried out. The plaintiffs did not again see Mr. Turner until July, 
1887, and after suit was brought. 

Not seeing, or hearing from Mr. Turner as plaintiffs had expected, 
Mr. Smith saw Mr. Cudworth with whom he had the following con- 
versation, as he claimed and testified :— 

I went to Mr. Cudworth and said to him that the policy required 
me to furnish a sworn statement within thirty days, and he says, 
that the company have had all the notice from you that we require. 
He said that you need not trouble yourself about a sworn statement. 
And furthermore, he said, Mr. Turner would be right along up in a 
few days and will settle with you. And furthermore, he said, that 
the company will not kick at anything except the originality of the 
fire, and the value of some of the articles. 

It was further made to appear that on the second day of July, 
A. D. 1870, the said plaintiffs executed to one Orinda Eames a mort- 
gage deed of the lands, and the buildings standing thereon covered 
by said policy of insurance, No. 5,219, conditioned for the payment 
of a note of $800, bearing even date with said mortgage, signed by 
the said Lemuel Smith and made payable to the said Orinda Eames 
or order in five years from the date thereof, with interest annually. 
Said mortgage was duly recorded April 11th, 1871, and had never 
been discharged of record. 

The said Orinda Eames is a sister of the plaintiff Lemuel Smith, 
and was produced as a witness by the defendant. She testified, in 
substance, that said note of $800 was for moneys therefore loaned 
the said Lemuel and accrued interest thereon. That said note had 
never been paid nor any part thereof, nor had she discharged said 
mortgage. Upon cross-examination she testified, in substance, that 
some two or three years ago feeling, that she was better able to loose 
that amount than her brother Lemuel was to pay it, she destroyed 
said note by burning it up. 

Upon re-examination, she testified, in substance, that with the ex- 
ception of the defendant’s counsel whom she had told the evening 
before, she had never informed her brother or any other person that 
she had destroyed said note. 


Warrerman, Martin & Hirt and S. T. Davenport, fur Plaintiff. 
Haskins & Sropparp, for Defendant. 
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Tart, J. 

I. The defendant objected to an inquiry of a witness upon the 
subject of damages, conceding the question to have been improper, 
the exceptions do not show that it was answered. To avail the de- 
fendant, it must so appear and that the answer was prejudicial to it: 
Carpenter vs. Codinthe, 58 Vt., 214. 

II. The assured warranted that there was no incumbrance upon the 
property. There was then upon record an undischarged mortgage 
for eight hundred dollars, with accrued annual interest for sixteen 
years. The plaintiffs claim that the presumption of payment ap- 
plied, fifteen years having then elapsed since the date of the note 
and mortgage. The note matured in July, 1875, and it was at the 
latter date that the fifteen years began to run, so as to afford a pre- 
sumption of payment from lapse of time. The fifteen years have not 
yet expired, the presumption, therefore, did not arise. 

III. Was the undischarged mortgage an incumbrance within the 
meaning of an insurance contract? It has sometimes been so held: 
Warner vs. Middlesex Mut. Ass’e Co., 21 Conn., 444; Muma vs. 
Niagara, etc. Ins. Co., 22 U. Can., (2. B.) 214; but we think the doc- 
trines generally prevails, that if the mortgage debt has been paid, 
the undischarged mortgage is not an incumbrance: Merrill vs. 
Agricultural Ins. Co. (73 N. Y., 452); Hawkes vs. Dodge Co. M. Ins. 
Co. (11 Wisc., 188), as cited in Bates Dig., Fire Ins. Dec., 256, and 
we so hold. 

IV. The assured warranted that they, at the time of the contract, 
had “ not omitted to state to the company any information material 
to the risk.” The undischarged mortgage was held by Mrs. Eames, 
and she had prior to that time secretly and voluntarily destroyed the 
note, but the assured had not been informed of that fact, so that they 
must have believed that the mortgage-debt was then a valid subsist- 
ing lien upon the property. No payment had been made on either 
the principal or interest. The more important question in respect 
to the mortgage is, whether the failure to state to the company that 
they believed the property was mortgaged, was not an omission to state 
information material to the risk. Statements as to incumbrances are 
material; they are made so by the policy; they have regard to the 
risk. The object of the inquiry in respect thereto, is to ascertain 
the interest of the applicant in the property, so that the insurer can 
take into consideration the interest the applicant has in its preserva- 
tion. He may have none, so that fire may occur from his neglect, 


or his active participation in its origin. The value of the property 
VOL. XVII.—47. 
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burned as found by the jury was eight hundred and thirty-seven 
dollars; it was insured for thirteen hundred and fifty,—nine hundred 
upon the buildings, the remainder upon their contents. The real 
estate was mortgaged for more than sixteen hundred dollars, as the 
plaintiffs then believed. Had the mortgage debt still existed, the 
statute barred any recovery upon the notes, and the policy was not 
payable to the mortgagee in case of loss. Ifthe building did not 
burn, the property would be held by the mortgagee, if they did, the 
assured would receive their value as the avails of the policy would 
belong to them. The moral hazard was exactly the same, if they 
believed the property mortgaged, as it would have been, had the 
mortgage in fact existed. We think that when they failed to state 
the fact that they believed the property was mortgaged, they omitted 
to state information material to the risk; at least their failure was 
evidence from which that fact might have been found. We have no 
occasion to pass upon the point of whether this was a question for 
the court or jury. If it was a question of law the court should have 
complied with the second request, if of fact, it should have sub- 
mitted it to the jury with proper instructions. The question, u: der 
the claim of the defendant and the evidence, was in the case, should 
have been disposed of either as one of law or fact, and was saved by 
the exception to the charge raised by the second request. 

V. By paragraph three of the sixth condition of the policy it was 
the duty of the assured in case of loss, to furnish the defendant 
within thirty days, a statement of the loss, signed and swornto. Itis 
conceded that no statement was furnished It was a condition pre- 
cedent to a recovery, as it was so provided by the terms of the 
policy: Donahue vs. Ins. Co., 56 Vt., 374. That the proofs of loss 
may be waived by the company is unquestioned: Findeisen vs. 
Metropole Ins. Co., 57 Vt., 520. The plaintiffs claimed upon trial 
that the proofs were waived, the jury so found. The evidence upon 
which this tinding was based was the testimony of the plaintiffs, as 
to the declarations of Turner and Cudworth, who, as the plaintiffs 
claim, were acting as the agents of the defendant. Turner was the 
general agent of the defendant having supervision of all its affairs, 
and its adjuster of losses, and unless restricted in his authority, the 
plaintiffs having notice thereof, we think had all the power of the 
company, in the settlement of a loss, to waive any of the conditions 
of the policy. 

VI. Cudworth was the local agent of the company with power to 
receive proposals for insurance, fix rates of premium and issue poli- 
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cies. It does not appear that he was ever held out by the defendant 
as possessing any other authority, or ever acted in the settlement of 
losses. We think he had no authority to waive that condition of the 
policy, requiring a sworn statement in the settlement of a loss, although 
he might, unless restricted, waive conditions concerning the issuance 
of a policy, or anything apparently within the scope of his authority, 
in the business committed to him. We recognize the full force of 
the rule as to the liability of the principal for the acts of an agent as 
stated in Ins. Co. vs. Wilkinson (13 Wall., 222) “that the powers of 
an agent are prima facie, co-extensive with the business intrusted to 
his care, and will not be narrowed by limitations not communicated 
to the person with whom he deals. The settlement of losses was no 
part of the business of Cudworth, he was not for that purpose the 
defendant’s agent: Bowlin vs. Hekla Fire Ins. Co., (Minn.), 16 Ins. 
L. J., 305; Kyte vs. Commercial Union Ass’e Co. (Mass.), ibid 330. 
The jury were at liberty under the charge, to find a waiver from the 
declarations of either Turner or Cudworth. If they found it from 
those of the latter, it was error, as he possessed no authority to 
waive a sworn statement, and as the waiver may have been found 
from the illegal testimony, there was error in this branch of the case, 
irrespective of the question of the authority of Turner. 

VII. Having held that Turner had authority to waive any condi- 
tion of the policy, the question remains whether he could do so save 
in the manner provided by the contract. One condition of the pol- 
icy is that no officer, agent, or representative of the company should 
be held to have waived any of the conditions of the policy unless 
such waiver was indorsed on the policy. This provision was a valid 
one, binding upon the parties, and effect should be given to it. 
While the defendant could give its oral consent to a waiver of the 
statement, no officer, ageut nor representative could consent unless 
the consent was indorsed on the policy. This point we think well 
taken: In Farrigan vs. Ins. Co. (53 Vt., 418), the contract provided 
that no agent was empowered to waive any of its conditions without 
special authority, etc., and it was held that this term referred to 
local agents, not general ones, and the case notes the distinction be- 
tween the two; here the limitation is upon the authority of any 
officer, agent, or representative. If Turner was not an officer, he 
was certainly a representative, and his want of authority to waive 
any condition unless by writing indorsed on the policy was brought 
to the knowledge of the plaintiff by the contract itself; and where 
an agent’s acts are in excess of such authority the principal is not 
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bound: Ins. Co. vs. Wilkinson, supra; Packard vs. Dorchester M. 
& F. Ins. Co., (Me.), 15 Ins. L. J., 475. Where an agent has appar- 
ent authority to do an act, his principal is bound, and if the latter 
claims that the act is in excess of the agent’s real authority he 
should show actual notice to the party with whom he deals. In the 
case at bar the law presumes notice; it is a part of the contract, the 
plaintiffs agreed to it; why should they be released from it: In 
Walsh vs. Hartford Fire Ins. Co. (73 N. Y., 5), the court were called 
upon to meet a question similar to the one involved here and 
they said “the company could itself dispense with this condition 
by oral consent as well as by writing, and Carpenter, (the agent) 
unless specially restricted, would have possessed in this respect the 
power of the principal. But the policy contains the provision that 
no agent of the company shall be deemed to have waived any of the 
terms and conditions of the policy unless such waiver is indorsed 
on the policy in writing. This is a plain limitation upon the power 
of agents, and can mean nothing less than that agents shall not 
have the power to waive conditions, except in one mode, viz.: by an 
indorsement on the policy. The plaintiffis presumed to have known 
what the contract contained, and the proof tends to the conclusion 
that this provision was brought to his notice. He saw fit, however, 
to accept the Assurance of the agent that an entry in the register 
was sufficient. It is difficult to see how, upon the law of contracts 
and agency the plaintiff can recover. The entry in the register was 
not an indorsement on the policy. The oral consent was an act in 
excess of the known authority of the agent. The provision was 
designed to protect the company against collusion and fraud and 
the dangers and uncertainty of oral testimony. The case seems to 
be a hard one for the plaintiff, but courts cannot make contracts for 
parties, nor can they dispense with their provisions.” The same 
court in Marvin vs. Universal Life Ins. Co. (85 N. Y., 278) in dis- 
posing of an analogous question said “Here the policy in plain 
terms denied to any agent, local or general, the power to waive con- 
ditions, reserved that authority solely to the ‘head of office’ and 
some Officer there, and gave notice to the assured upon the face of 
his policy of the existence of this restriction. Henkle therefore had 
no power to waive payment.” The same rule has been followed in 
Massachusetts: Forbes vs. Agawam M. F. Ins. Co., 9 Cush., 470. 
In Worcester Bank vs. Hartford Fire Ins. Co. (11 Cush., 265), under 
a like limitation, and agent took the policy, made a memorandum 
on a book and told the assured that it was the same as if indorsed 
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on the policy; the court held that the policy was void: In Hale vs. 
Mechanics’ M. F. Ins. Co. (6 Gray, 169), the policy prohibited pre- 
vious insurance without the consent of the president in writing; it 
was held that the policy was invalid, although the jury found an oral 
consent by the president. The same question arose in the late case 
of Kyte vs. Conn. Mu. Ass. Co., supra. After discussing the ques- 
tion of the agent’s authority, the court said, “even if the agent had 
the fullest authority could the conditions of the policy be waived 
other than in the manner in which they provide for such waiver. 
The company which has seen fit to prescribe that the terms and 
conditions of its policy shail only be waived by its written or printed 
assent, has prescribed only a reasonable rule to guard against the 
uncertainties of oral evidence, and by this the assured has assented 
to be bound.” If, in this case, Turner, by consenting orally to a 
waiver of the proofs of loss, can estop the defendant from raising 
this defense, then the clause of the contract requiring the waiver of 
a condition to be indorsed on the policy is rendered nugatory. No 
one can successfully contend that the company has not the right to 
restrict the power of its agents; and where such power is limited, 
is there any good reason why such limitation should not bind the 
assured? The plaintiffs cannot rely upon their ignorance of the 
terms of their contract; certainly not in the absence of fraud, and 
none is claimed in this case. In the late case of Cleaver vs. Traders’ 
Ins. Co. (16 Ins. L. J., 744), the Supreme Court of Michigan, con- 
clude an opinion in a case involving the question, as follows: 
“When the policy of insurance, as in this case, contains an express 
limitation upon the power of the agent, such agent has no legal 
right to contract as agent of the company with the insured, so as to 
change the conditions of the policy or to dispense with the per- 
formance of any essential requisite contained therein, either by 
parol or writing; and the holder of the policy is estopped, by 
accepting the policy, from setting up or relying upon powers in the 
agent in opposition to limitations and restrictions in the policy.” 
To bind the defendant by a waiver of the proofs of loss, it should 
have been indorsed on the policy. 
Judgment reversed and cause remanded. 
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UNITED STATES CIRCUIT COURT. 
EASTERN DISTRICT OF WISCONSIN. 


GOODRICH TRANSPORTATION CO., Plaintiff. 
vs. 
MAXIMILLIAN GAGNON, PHGENIX INS. CO., er at. 


A fire was communicated from a steam vessel to buildings on shore. 

Held, That the admiralty court had not jurisdiction of a suit brought against 
the owners of the vessel for damages. 

Held, That the statutory limit of liability does not apply to damages done on 
land, but has reference only to maritime losses. 


In equity. 
Haran, J. 

On and prior to the 20th day of September, 1880, the plaintiff— 
a corporation organized under the laws of Wisconsin—was engaged 
in interstate commerce upon Lake Michigan, as well as upon navi- 
gable waters immediately connected therewith; employing, in that 
business, a number of propellers and steamboats, of which it was 
the owner. Among such steamboats was the Oconto, a vessel of up- 
wards twenty tons burden, duly enrolled and licensed, under the 
laws of the United States, for the coasting trade, and not being, it 
is alleged, a canal-boat, barge, or lighter, nor used in river or inland 
navigation. On the day above named, and while prosecuting one of 
its regular voyages from Chicago, it entered the port of Green Bay, 
a city in the State of Wisconsin, at the head of Green Bay, where the 
Fox River, a large navigable steam, flows into it. After it had 
passed a certain planing-mill, located within the limits of that city, 
a fire broke out therein, which was communicated—from the vessel, 
as was contended—to a large number of buildings near the shore, 
causing damage to their owners in the sum of not less than one 
hundred and twenty five thousand dollars, and destroying goods 
and other property contained therein of not less than fifty thousand 
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dollars. A part of the property so destroyed was insured against 
fire in the Phoenix Insurance Company. The value of the Oconto, 
at the time of the fire, was about twelve thousand dollars, while the 
amount of its freight then pending was only about four hundred 
dollars. Some of the sufferers by the fire, claiming that the damage 
to their property was the:result of negligence upon the part of those 
managing the Oconto, instituted suits against the Goodrich Trans- 
portation Company in the courts of Wisconsin; and suits of like 
character being threatened by others, that company sought, by libel 
filed in the District Court of the United States for the eastern dis- 
_ trict of Wisconsin, sitting in admiralty, not only to contest its lia- 
bility for the damage done, but to have its liability, if any existed, 
limited as provided in those sections of the Revised Statutes of the 
United States which contain, substantially, the provisions of the act 
of Congress approved March 3, 1851, entitled “An act to limit the 
liability of ship-owners, and for other purposes:” 9 Stat., 635; R.S. 
§§ 4,282 to 4,289 inciusive. 

The District Court of the United States having denied a motion 
to dismiss the proceedings instituted therein by the Transportation 
Company, and having made an order designating appraisers to value 
the Oconto at the time of the fire, as well as its freight earned on 
the voyage, the insurance company, and the plaintiffs who brought 
the suits for damages in the State court, united in an application to 
the Supreme Court of the United States for a writ of prohibition 
to the judge of the former court, to prevent it from entertaining 
jurisdiction of the suit brought by the Transportation Company for 
limitation of its liability. 

The supreme court awarded the writ, holding that the district 
court was without jurisdiction in the premises. It was held, in con- 
formity with the decision in Plymouth, 3 Wall., 20, that “the true 
meaning of the rule of locality in cases of marine torts was, that 
the wrong complained of must have been committed wholly on 
navigable waters, or, at least, the substance and consummation of 
the same must have taken place upon those waters, to be within the 
admiralty jurisdiction;” that, although the vessel which communi- 
cated the fire was a maritime instrument, the jurisdiction of the 
admiralty court depended upon the wrong having been committed 
on navigable waters, and that “the substantial cause of action, 
arising out of the wrong, must be complete within the locality on 
which the jurisdiction depended;” that the remedy for wrongs not 
committed on navigable waters, was in the courts of common law; 
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and since, for these reasons, a court of admiralty would have no 
jurisdiction of a suit either in rem or in personam, brought by a 
sufferer from the fire in question, to recover damages from the owner 
of the vessel, that court could not acquire jurisdiction to determine 
the question of the owner’s liability, or to ascertain and award 
damages, by a proceeding such as the Transportation Company 
instituted. But the court said: “Our decision against the jurisdic- 
tion of district court is made, without deciding whether or not the 
statutory limitation of liability extends to the damages sustained by 
the fire in question, so as to be enforceable in an appropriate court 
of competent jurisdiction. The decision of that question is unnec- 
essary for the disposition of this case:’ Ex parte Phoenix Ins. Co., 
118 U. S., 610, 618, 625. 

‘The question thus reserved is supposed to be raised by the pres- 
ent suit in equity, brought originally in the Circuit Court of Mil- 
waukee County, Wisconsin. The plaintiff is the Goodrich Trans- 
portation Company. The defendants, except the insurance 
company, are sufferers by the above-mentioned fire, and have suits 
pending in the courts of Wisconsin, in which they seek to recover 
damages for the destruction of their buildings and goods by such 
fire. The bill also proceeds generally against “all persons inter- 
ested, who may come in under the decree herein and take the benefit 
thereof.” It sets out, in substance, the above facts, and prays that the 


liability of the plaintiff for the damages in said several suits claimed 


may be adjudged to be limited to the value of the vessel at the 
time of the fire, increased by the value of its then pending freight; 
that the demands of the several claimants be investigated, and their 
respective amounts ordered to be paid out of the value of the vessel 
and freight, which amount the plaintiff offered to bring into court, 
or give bond therefor; that if such value be inadequate for their 
payment in full, the claimants be satisfied pro rata out of such fund; 
that upon such payment the plaintiff be adjudged to be discharged 
from all further liability to the defendants and to each of them on 
account of said fire; that the defendants be enjoined from the 
further prosecution of their suits at law in the courts of Wisconsin; 
and that the plaintiff have such other relief as may be proper. 

The State court, upon bond being given to pay the value of the 
vessel and pending freight into court for distribution, awarded the 
injunction asked. The defendants having answered, the suit was 
removed into this court upon the general ground that it is one aris- 
ing under the laws of the United States. 
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The case is now before the court upon a motion to dissolve that 
injunction. This motion suggests several questions of importance, 
which have been discussed by the counsel of the respective parties 
‘with marked ability. But the fundamental inquiry is, whether the 
statutory limitation of liability extends at all to the fire in question 
—a liability which, according to the principles announced in ex 
parte Phoenix Insurance Company, cannot be ascertained and lim- 
ited by any proceedings had in the admiralty courts. 

The contention of the plaintiff is, that the statute embraces all 
lidbility for damage done by a vessel without the knowledge or 
privity of the owner, whether the injury is consummated on land or 
water, and without regard to the nature of the property injured, or 
the uses to which it was devoted when destroyed, or its connection 
with the general business in which the vessel is engaged. _It is ar- 
gued that the object of the rule of limited liability is to promote and 
encourage shipping, and that the authority of Congress to prescribe 
such a rule, in place of the absolute one of respondeat superior, to 
be enforced in all courts, State and Federal, is found in its power, 
under the constitution, to regulate commerce with foreign nations 
and between the several States—a power which, it is insisted, in- 
cludes not only authority to regulate navigation and traffic gener- 
ally, and the ships and vessels employed as instruments of commerce, 
but the liability of their owners arising from the use of such instru- 
ments in commerce. 

In behalf of the defendants, it is contended, that regulations as to 
liability for the destruction of property not in its nature maritime, 
nor, in its use, connected with commerce, are an essential part of 
the police power of the State, the proper exercise of which is v tal 
to the protection of the lives and property of its people; and that, 
even if it be competent for Congress, under its general power to 
regulate commerce, to supersede or annul State laws upon the 
same general subject, so far as the latter apply to injuries done by 
vessels while navigating public waters, there is nothing in the 
statutes invoked by the plaintiff clearly indicating that Congress 
intended to go that far, or to prescribe any rule of liability except 
for the special cases which, under the statute, are cognizable in a 
court of admiralty. 

It was conceded, in argument, that if the property of the defend- 
ants had been destroyed by a fire caused by the negligence of in- 
dividual or corporate persons, not engaged in navigating the waters 
in question, the latter would have been liable, under the settled 
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law of Wisconsin, to respond in damages for the value of the prop- 
erty destroyed. So that, if the present proceeding to ascertain and 
limit the liability of the plaintiff to the actual value of the vessel 
Oconto and her pending freight is sustained, it can only be upon: 
the broad grounds suggested by the learned counsel of the plaintiff. 
Section 4,282 exempts the owner of any vessel from liability for 
damage done by fire—not caused by his design or neglect—“to any 
merchandise whatsoever, which be shipped, taken in, or put on 
board any such vessel.” Section 4,283 makes the value of the 
owner’s interest in any vessel, and of its pending freight, the limit 
of his liability “for any embezzlement, loss, or destruction, by any 
person, of any property, goods, or merchandise, shipped or put on 
board of such vessel, or for any loss, damage, or injury by collision, 
or for any act, matter, or thing, loss, damage or forfeiture done, oc- 
easioned, or incurred, without the privity or knowledge of such 
owner or owners.” As to section 4,289, declaring that the forego- 
ing and other provisions in the title of “ Commerce and Navigation” 
shall not apply to the owners of canal-boats, barges or lighters, nor 
to vessels of any description used “in rivers or inland navigation,” 
it has no bearing upon the present case; for the Oconto was not a 
canal-boat, barge, or lighter, nor was the navigation in which it was 
engaged “inland” within the meaning of the statute: Moore vs. 
Transportation Co., 24 How., 1; War Eagle, 6 Biss., 364. See, also, 
The Mamie, 5 Fed. Rep., 813; The Tug Sears, 8 Fei. Rep., 365; 
The Garden City, 26 Fed. Rep., 766. 
Recurring to the sections of the Revised Statutes which must con- 
trol our decision, it is clear that the plaintiff's case requires the 
court to hold that Congress intended the words “for any act, matter, 
or thing, loss, damage or forfeiture done, occasioned, or incurred” 
to include all damage to, or destruction of, property of every kind, 
on land, although unconnected with navigation or commerce, pro- 
vided only that such damage or destruction was caused by the neg- 
lect of those in control of the vessel whilst it is actually employed 
in navigating the public waters of the United States. It does not 
seem to the court that the statutory provisions in question ought to 
be so construed. The general words above quoted should be inter- 
preted in the light of the subject-matter of the statute, and must be 
restricted by the special words previously used in the same and 
preceding sections. The enumeration of acta, things, losses, dam- 
ages, done or occasioned, are those of admiralty jurisdiction, ac- 
cording to the maritime law of the United States. The specific pro- 





1888.] Goodrich Transport’n Co. vs. Maximillian Gagnon, etc. 747 


vision made for the distribution of the proceeds of the value of the 
offending vessel and its freight among the owners of property, em- 
bezzled, lost, or destroyed, on the voyage of the offending vessel, has 
reference to such persons or owners only as can maintain an action, 
civil and maritime, in the admiralty courts, on account of such em- 
bezzlement, loss, or destruction of property. In other words, the 
losses, with respect to which Congress designed, in the interest of 
commerce, to extend the privilege of limited liability, are maritime 
losses. The acts, matters, things, losses, damages and forfeitures 
referred to in section 4,283 are those which belong to the classes 
specifically described in the context; that is, they must be acts, mat- 
ters, things, losses, damages, or forfeitures done, occasioned, or in- 
curred in such manner that it may be said that the substance and 
consummation of the particular wrong or wrongs complained of took 
place, and became complete, on the waters navigated by the offend- 
ing vessel. That cannot be said in reference to the losses here in 
dispute. We do not believe that it was within the mind of Con- 
gress to establish a rule of limited liability to be applied by all 
courts, Federal and State, for injuries done, without the privity or 
knowledge of its owner, by those in charge of a vessel, to property 
on land, and in respect to which injuries the courts of admiralty 
could not take cognizance. 

Although this precise point has not been determined by the Su- 
preme Court of the United States, the conclusion reached is in har- 
mony with what that court has said inreference to the general scope 
and purpose of the statutes under examination: In Norwich Co. vs 
Wright (13 Wall., 104, 123), the court, after observing that no trib- 
unal was better adapted than a court of admiralty to administer the 
relief given by the statute, and that it was every-day practice for 
such courts to distribute the proceeds of a vessel or other fund, ac- 
cording to the respective liens and rights of the parties, said: ‘ Con- 
gress might have invested the circuit courts of the United States with 
the jurisdiction of such cases by bill in equity, but it did not. It is 
also evident that the State courts have not the requisite jurisdiction. 
Unless, therefore, the district courts themselves can administer the 
law, we are reduced to the dilemma of inferring that the legislature 
has passed a law which is incapable of execution:” So in Provi- 
dence and N. Y. S. S. Co. vs. Hill Mfg. Co. (109 U. S., 578, 593, the 
court, after referring to the acts of 1792 (1 Stat. 276), 1828 (4 Stat. 
278), and 1842 (5 Stat. 518), as giving power to make the supple- 
mentary rules of Practice in Admiralty promulgated May 6, 1872 
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(13 Wall, XII, XIII), said that the subject of those rules “is one 
pre-eminently of admiralty jurisdiction. The rule of limited lia- 
bility prescribed by the act of 1851 is nothing more than the old 
maritime rule administered in courts of admiralty in all countries 
except England, from time immemorial; and if this were not so, 
the subject-matter itself is one that belongs to the department of 
maritime law.” 

Upon the whole case, the court is of opinion that the act of Con- 
gress, prescribing the rule of limited liability for the benefit of the 
owners of ships and vessels, has reference only to maritime losses, 1n 
respect to which relief can be given in a court of admiralty. In this 
view, it is immaterial to inquire whether an act, having the scope 
and effect attributed by the plaintiff to that of 1851 would be con- 
stitutional. 

The present motion to dissolve the injunction having been heard 
before Judge Dyer and myself, this opinion has been submitted to 
him, since his retirement from the bench, for examination. He au- 
thorizes me to say that it meets his approval. 

The injunction is dissolved. 


SUPREME COURT OF TEXAS. 


LIFE ASSOCIATION OF AMERICA 
vs. 
GOOD.* 


A suit was begun against a foreign company to recover premium paid under 
false representations of its solvency. While the suit was pending the cor- 
poration was dissolved and passed into the hands of a receiver. 

Held, That the dissolution of the corporation ends a suit at law, and suspends 
it in equity where it may be revived. 

Held, That limitation may be pleaded against an attempt to revive such action 
against the receiver, and the lapse of more than five years from the time 
dissolution would bar the action. 

Held, That the fact that the company was insolvent long after the payment of 
premium, does not entitle the plaintiff to recover, where it appears that 
his claim would have been paid had it arisen at an early date. 


* Decision by Stayton 04, ‘June 1, 1488, 
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SUPREME COURT OF ILLINOIS. 


—_ 


AMERICAN FIRE INS. Co. 


Us. 
BRIGHTON COTTON MANUFACTURING CO.* 


A cotton factory had been temporarily suspended and the hands discharged 
until work should be resumed. But work of getting in coal, etc., show- 
ing an intention of resuming was going on, and a number of employes 
were engaged in their usual work, and watchmen were employed on the 
premises. 


Held, That this did not render the policy void under a condition that it should 
be void if the property became vacant and unoccupied or work ceased ex- 
cept to set up new machinery or make repairs. 


Scort, J. 

The policy upon which this suit was brought, division 3, entitled 
“ Prohibitions and conditions under which this policy becomes null 
and void,” contains provisions which it is alleged assured has suf- 
fered to be violated, and hence the insurance contract has ceased to 
be obligatory upon the company. It is on the alleged violations of 
these provisions of the contract defendant bases its defense. Con- 
cerning many of the principal facts no controversy exists. The prop- 
erty covered by the policy is a four-story and basement brick cotton- 
mill building, and the usual plant necessary to running such a mill- 
After the policy was written, plaintiff leased the mill to certain par- 
ties, who continued to operate and control it until its destruction by 
fire on the 16th of July, 1885. Such leasing was made by the con- 
sent of the company, and no complaint is made on that ground. 
The lessees had operated the mill under the lease up to July 8th, 
just before the destruction of the property. On that day, most of 
the hands employed about the mill were discharged, until their ser- 
vices should be again needed, when the lessees should be ready to 
resume work again in all the departments. There is evidence tend- 
ing to show the employes understood the suspension of work was to 
be for only a short time. It was conceded by counsel for defendant 


* Decision rendered, June 16, 1888. 
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at the trial, the lessees “did at some time expect to start up again.” 
For that purpose they were getting in coal, and doing other things 
indicating an intention to resume business. The evidence tends to 
show the date it was expected labor would be resumed was about 
the Ist of August next after the destruction of the property in July. 
So far as other principal facts may be thought to be necessary to an 
understanding of the decision to be rendered they will be stated. 
Otherwise not. One condition of the insurance contract is, if the as- 
sured “shall allow the building herein covered to become vacant 
and unoccupied, the policy shall become null and void.” There is 
no ground for the insistence there was a breach of this condition 
of the policy. It is undeniable a number of employes were retained 
in the service of the lessees, and were actually engaged in and about 
their usual work in the mill up to and on the day the fire occurred. 
All the plant, and much valuable material, and some manufactured 
goods, were in the building. One of the lessees was either in or at 
the building when the fire was discovered, and came there with 
money to pay persons engaged as laborers about the mill. A night 
and day watchman were retained, and performed their usual duties. 
It is so plain it needs no discussion, the property was at no time 
before the fire “vacant and unoccupied” in the sense those terms 
are used in the policy. 

Another condition of the policy is: “If it be a manufacturing es- 
tablishment, running in whole or in part over or extra time, or run- 
ning at night, or if it shall cease to be operated, without special 
agreement indorsed hereon, all insurance by this policy shall there- 
upon cease.” It is said the mill had “ceased to be operated” by 
the lessees, and, as a consequence, there was such a breach of this 
condition as rendered the policy inoperative, and no longer bind- 
ing upon defendant. It will be noted this provision is contained 
among the printed conditions annexed to the policy. But there was 
indorsed upon the policy, at the time the description of the prop- 
erty was written, the following: “Other insurance permitted with- 
out notice, and permission granted to set up and operate machinery, 
and to make such repairs and alterations as may be necessary to 
keep the premises in good order during the term of this policy, 
without prejudice thereto,” which of course, became a part of the 
insurance contract. The original condition and this permission ure 
to be construed together as constituting the contract between the 
parties. When this is done, it is evident it was understood there 
might be temporary suspension in the operating of the mill. In the 
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very nature of things, the setting up of machinery, and making re- 
pairs and alterations, would require the temporary suspension of 
some or all work about the factory,—perhaps not all in every in- 
stance, but that portion that would be interfered with in making 
needed repairs. It is therefore within the plain meaning of the - 
contract there might be temporary suspensions of a portion or of 
all the work for certain reasons, without prejudice to the contract, 
and among the causes is the one to “ make such repairs and altera- 
tions as may be necessary to keep the premises in good order.” 
There is some evidence that one object of the suspension of the gen- 
eral work at the mill was that needed repairs might be made. The 
trial court may have found such was the case, and the finding of the 
appellate court, by the affirmance of its judgment, the same way, 
would, of course, be conclusive on this court. Conceding such fact 
was well found, the temporary suspension of a large portion of the 
work at the mill, as was done, was rightful, as being within the ex- 
press terms of the contract. No doubt it is true, as counsel con- 
tends, the principal reason for the suspension of work for the time 
being was the difficulty of securing that quality of cotton at such 
prices as could be manufactured at a profit; and the contention is it 
was a breach of the contract to close down the factory, as was done, 
for any such cause. The argument on this branch of the case as- 
sumes for its support that which does not exist in fact, viz.: that 
there was a total suspension of work in the factory. Without this 
erroneous assumption, the position of counsel has little, if anything, 
to sustain it. What is the meaning to the words “ cease to be oper- 
ated,” as used in the policy ? The operation of a large manufactur- 
ing establishment means doing everything necessary for its success- 
ful and profitable management. It would necessarily be the work 
of many hands, and the operation would be multiplied many fold. 
The duties of the many employes would be quite dissimilar, and en- 
tirely independent of each other, but all necessary to either the 
profitable or successful operation of the factory. It would be the 
duty of some to buy the raw material to be manufactured, of others 
to run the engines to drive the spindles, of others to control and 
manage the carding and spinning, of others to put up and label the 
goods for the market, of others to make sales and take orders for 
goods as fast as manufactured, of others to deliver or ship goods 
when sold, and of others to perform such duties as may be necessary 
to be done, and which it would be needless to enumerate. The 


ceasing to perform any one thing, for the time being, of the many 
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required to be done, would certainly not be to cease to operate the 
factory.” Any one might be temporarily suspended, and yet the 
factory be said to be in successful operation. ‘Carding and spin- 
ning ” is not all that is included in a “cotton factory.” There must 
be the engine to drive the machinery, and fuel to make steam. 
The goods, when manufactured, must be put up and labeled, and, 
when so prepared for the market, must be sold and shipped or de- 
livered; and the doing of any one of these many things is a part, 
and even an essential part, of the operation of a large factory. Nor 
is the ceasing to do any one of them for a shorter or longer period 
ceasing to operate the factory. “Carding and spinning” is no more 
all of the operation of a great factory, than the sale of the fabrics 
when produced. Many, very many, things are included in the op- 
erations of a factory, the doing of which is necessary to its success- 
ful management. The operating of an extensive factory does not 
mean it shall be kept employed in all its various departments every 
day; that is, all the time. It would be unreasonable to construe the 
contract in this policy that it means the factory, in all its depart- 
ments, shall be kept in ceaseless motion. No one supposes it means 
that. It may properly be closed down over Sundays and all legal 
holidays, or for any cause that a prudent manager of such an estab- 
lishment would deem prudent and best for the interest of the 
owners. On the same principle, one department may be kept in 
operation, and others cease temporarily. It might be, the fabrics 
manufactured might be in excess of the sales or the demands of 
trade, and for that reason a prudent superintendent might deem it 
best to stop the spindles and the looms for a season, or sales might 
be in excess of the supplies, and for that reason no goods would be 
contracted for atime. Would any one say that such partial stop- 
pages would be a violation of the contract of insurance contained in 
the policy in suit? So narrow a construction would make the con- 
tract of no value to the assured, and to observe it would render the 
usual and ordinary management of such an establishment imprac- 
ticable. A rule of construction is that all contracts shall be so in- 
terpreted that they may be capable of performance if it can be done 
consistently with the intention of the parties. In this case the evi- 
dence shows some of the hands were retained in the service of the 
lessees and continued to perform their usual duties up to the day 
the fire occurred. The trial court might have found the mill had not 
“ceased to be operated.” That was one of the controverted ques- 
tions of fact in the case, not subject to review in this court, and as 
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to which the finding of the appellate court affirming the judgment 
of the trial court is conclusive. This view leads to an affirmance 
of the judgment of the appellate court without reference to other 
questions discussed. But conceding there was a suspension of all 
work at the mill, and that the sole cause of such stoppage was the 
difficulty in procuring cotton of the quality that could be worked 
up at a profit, still it was but a temporary suspension; and the law 
is, a mere temporary suspension of business at such an establish- 
‘ment for want of a supply of materials is not ceasing to operate the 
factory in the sense the words “ceased to be operated” are used in 
the policy in suit. The rule, in this respect, is a reasonable one, 
and has many authorities in its support. It may be, and doubtless 
is true, there are cases that sustain a different construction; but it 
is thought the rule here adopted has more and better considerations 
in its support than any other. The judgment of the appellate court 
will be affirmed. 


SUPREME COURT OF CALIFORNIA. 


WINTERHALTER ) 


vs. 5 


WORKMEN’S GUARANTY FUND AssN) 
or San Francisco. (No. 9,913).* 


The executor of a testator, who, by his will, gave all of his estate after pay- 
ment of his debts to his mother, is the proper party to sue for and receive 
the money due on a policy of insurance on testator’s life, payable subject 
to the will of the insured. 


* Decision rendered, March 1, 1888.—By Searles, C. J. 


VoL, XVII.- 48. 





SUPREME COURT OF WISCONSIN. 


GIVEN 
vs. 


WISCONSIN ODD FELLOWS’ MUTUAL LIFE 
INS. CO.* 


The by-laws of a benevolent society authorized the insured to designate in 
writing the party to whom the policy should be payable, and specified the 
disposition to be made of the funds if not otherwise designated. The in- 
sured designated his wife by name, but she subsequently died, and he 
married again. 

Held, That the wife’s policy law authorizing the husband to insure in favor of 
the wife, and that the policy should enure to her separate use, did not 
apply. 

Held, That the appointment of the beneficiary was revoked by her death, and 
the funds must be disposed of in accordance with the by-laws. 


Warrman & Spencer and Joun Borrenser, for Appellant. 
Gro. W. Bir, for Respondent. 


Lyon, J. 

The defendant is an incorporated company carrying on the busi- 
ness of life-insurance on the mutual benefit plan, but confines its 
membership to members in good standing in the Independent Or- 
der of Odd Fellows in this State, and certain female relatives of 
Odd Fellows, and grants insurance for the benefit of the families of 
the insured. The rules and by-laws of the company provide that 
any member thereof “may, at any time before his or her death, notify 
the secretary in writing, to whom his or her insurance shall be paid 
after his or her death, which notice the secretary shall keep on file 
in his office, and in all such cases the said insurance shall be paid 
directly to the person designated in such notice.” It is further pro- 
vided therem that, on the death of the member, “the person des- 
ignated before death, or his widow, child or children, mother, sister 
or sisters, father, brother or brothers, as the case may be, and in 
the order named, if not otherwise directed by the deceased previous 
® Decision rendered, April 17,1888. 2 # £2 |... 
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to death, shall receive out of the funds of the company, * * * 
the sum of $1,000, ninety days after due proof of death.” And, 
further: “ If the deceased member leaves no such relatives, nor any 
direction for the payment of the money, the company shall pay 
the expenses of his burial, if there be sufficient funds, and any sur- 
plus shall be paid to the lodge of which deceased was a member, 
to be placed in the widow and orphan’s fund of such lodge.” One 
Simeon S. Given was a member of such company, and, at the time 
_of his death, held a valid certificate of such membership. When 
the certificate was issued to him, he directed, in due form, that the 
insurance be paid to “Sarah Given, my wife.” He never changed 
or recalled such direction. He became a member of the company 
in 1881. His wife, Sarah Given, died in 1884. March 9, 1885, he 
married the plaintiff, Lizzie Given, and December 20, 1885, died, 
leaving surviving him his widow, the plaintiff, and two children by 
his wife Sarah. A child of the last marriage was born March 1, 
1886, and is still living. The defendant refuses to pay the insur- 
ance money to the plaintiff, and she brings this suit to recover it. 
The foregoing facts, and all the other facts essential to show the li- 
ability of the company for the insurance on the life of Simeon S. 
Given, are alleged in the complaint. The court sustained a general 
demurrer to the complaint, and from the order in that behalf the 
plaintiff appeals. 

The defendant company concedes its liability to pay the insur- 
ance on the life of Simeon S. Given, and that the complaint suffi- 
ciently shows such liability, but claims that the same is payable to 
the legal representative of the deceased Sarah Given, and not to the 
plaintiff. Whether it is so payable is the only question raised by 
the demurrer to the complaint. The question was very fully and 
ably argued by the respective counsel, and numerous authorities 
bearing upon it were cited and discussed by them. We find it un- 
necessary to consider these authorities at length, for the reason that 
the question has already been decided by this court in Foster vs. 
Gile, 50 Wis., 603. In that case a policy of insurance had been is- 
sued by the Penn Mutual Insurance Company of Pennsylvania on 
the life of one Walter H. Ballou, and by the terms of the policy the 
insurance money was payable to the two children of the insured, 
named therein, in equal shares, and to.“ their guardians, executors, 
administrators, or assigns.” Both beneficiaries died before their 
father. Ballou died without making any change in the beneficia- 
ries named in the policy. The contest was between the adminis- 
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trator of the insured and the administrator of the beneficiaries. 
It was held that the administrator of the beneficiaries was entitled 
to the insurance money, on the sole ground that the same was made 
payable, not only to them, but to “their guardians, executors, ad- 
ministrators, or assigns.” The rule there laid down is that, unless 
the policy points out to whom the insurance money shall be paid 
in case the beneficiary die before the insured, the appointment of 
the beneficiary is revoked by his death. It was so held in analogy 
to the rules relating to lapsed legacies. Had the words “their 
guardians, executors, administrators, or assigns,” or equivalent 
words, been omitted from the clause of the policy naming the ben- 
eficiaries, the judgment would have been that the administrator of 
the insured was entitled to the money. The question was very 
carefully and fully considered in that case; and, although there 
was some difference of opinion between the members of the court, 
the judgment must be taken as a settlement of the question in this 
State until the rule is changed by competent authority. In the case 
of Ballou vs. Gile (50 Wis., 614), there no words of inheritance or 
transmission in the appointment of a beneficiary, and hence the case 
might as well have been decided upon the rule of Foster vs. Gile. 
Probably it would have been, but for the difference in the opinions 
of the justices in the latter case. Ballou vs. Gile was a case of in- 
surance in a benevolent company, under whose rules the money 
was payable only to those dependent upon the insured. If no such 
persons survived the insured, the insurance lapsed, and the liability 
of the company therefor ceased. So the judgment in that case 
went upon the restricted liability of the insurer, because we could 
all concur in placing it upon that ground. 

Our attention was called by counsel to Rev. St., § 2,347, as sus- 
taining the contention of the company. It is not probable that the 
section was intended to affect an insurance by a purely benevolent 
association upon the life of a member for the benefit of those de- 
pendent upon him. In such case it would seem that the beueficia- 
ries appointed by the charter or by-laws of the association would 
be entitled to the insurance money, even though the insured mem- 
ber may have attempted to appoint a different beneficiary. But, 
however this may be, we do not think the statute (were it here 
applicable) would take this éase out of the rule of Foster vs. Gile. 
Certainly it would not, unless it vested in the original beneficiary, 
Sarah Given, the absolute right to the insurance money as her sep- 
arate property or estate. That a statute which, in principle, was 
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like section 2,347, did not work such a result, was held by this 
court in Kerman vs. Howard, 23 Wis., 108. 

Applying the rule of Foster vs. Gile to the present case, the 
death of the wife, Sarah Given, during the life of the insured, ab- 
rogated the direction that the insurance money be paid to her, and 
left it to be paid to the person entitled thereto under the rules and 
by-laws of the company. That person is the widow of the insured, 
the plaintiff in this action. It follows that the complaint states a 
cause of action in her favor, and hence that the demurrer thereto 
should have been overruled. 

The order sustaining the demurrer is reversed, and the cause will 
be remanded, with directions to the circuit court to overrule the 
demurrer. 


SUPREME COURT OF ALABAMA. 


WILLIAMSON 
vs. 


NEW ORLEANS INS. CO.* 


In an action on an insurance policy, evidence that the farmers in the neigh- 
berhood in which the insured property was situated usually gather, gin, 
and market their cotton before the time of year at which the fire oc- 
curred is irrelevant. 


Where the agent of the insured makes true statements of the condition of the 
title and ownership of the property insured, at the time the application 
for insurance and the answers were made, but the agent of the iusurance 
company writes answers which are untrue, the company cannot take ad- 
vantage of the misconstruction or mistake of its agent, and avoid pay- 
ment on the policy of insurance. 

In an action on a policy of insurance, the defendant pleaded that the answers 
to certain questions as to the ownership of the property insured were un- 
true; and plaintiff undertook to rebut this by showing that the agent of 
the defendant had been correctly informed as to the ownership, and had 
written answers contrary to the representations of plaintiff’s agent. The 
court charged the jury that ‘‘ the fact that the questions were asked, and 
answered by plaintifi’s agent, stating that plaintiff was the sole owner, is 
a proper matter to look to in determining whether the defendant’s agent 
was correctly informed as to the ownership.” Held, that this charge is 
erroneous in withdrawing from the consideration of the jury the evidence 


* Decision rendered, March 22, 1888.—From Southern Reporter. 
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tending to show that the assured made a truthful statement, which was 
not put in the answers written by the defendant’s agent. 


Where an insurance company makes defense to an action on a policy of insur- 
ance by pleading that the answers to certain questions as to the condition 
of the title are untrue, the burden is upon the plaintiff to show that he 
made a full and true statement of the condition of the title. 


This was an action brought by the appellant, J. E. Williamson, 
against the appellee, the New Orleans Insurance Company, for the 
recovery of the amount of insurance due the plaintiff on two poli- 
cies of insurance taken out in the defendant company. The com- 
plaint alleged that the property so insured had been completely de- 
stroyed by fire. The defendant pleaded that the plairtiff, through 
his agent, had misrepresented the true status of the property, had 
broken the warranty entered into with the company; and that 
therefore the company was not liable for the loss sustained by the 
plaintiff. Issue was joined on these pleas, and judgment was found 
in favor of the defendant. During the trial of the case, as shown by 
the bill of exceptions, the defendants asked one of their witnesses 
this question: “Did not farmers in that neighborhood usually 
gather, gin, and market their cotton before the time of year at 
which this fire occurred?” The plaintiff objected to this question, 
and also to its answer, and moved that the answer thereto be ex- 
cluded from the jury. But the court overruled his objection and 
his motion, and allowed the witness to answer the question, and let 
the answer go to the jury for their consideration; whereupon the 
plaintiff duly excepted. The defendant introduced in evidence the 
application of the plaintiff to the defendant to have the property in- 
sured in their company, said application for insurance stating that 
all of the answers to the questions therein contained were warranted 
to be true and correct. To the questions as to whether or not the 
plaintiff, who was the applicant, was the sole and undisputed owner 
of the property herein sought to be insured, and whether the title 
thereto was free from incumbrance, the answers, as shown by the 
application, were “Yes.” The defendant then offered evidence tend- 
ing to show that this was not true; that the plaintiff was not the 
sole owner of the property, but that the agent who made out the 
said application was interested in the property, and that there was 
an incumbrance upon the property. The plaintiff undertook to re- 
but this by showing that, at the time the said application was made 
out, the said agent stated the true state of the affairs to the agent 
of the insurance company, who was writing the answers to the ques- 
tions and filling up the blank application; that the said agent said 
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that was all right, and that would not make any difference; and 
that, after he was told just how the property stood, the agent of the 
insurance company wrote down the answer just as it was on the ap- 
plication, and contrary to the representations of tke agent of the 
plaintiff. Upon the evidence, the court charged the jury, in writ- 
ing, at the request of the defendant: ‘That the burden is on the 
plaintiff to satisfy the jury, by the evidence, that Carroll, the agent 
of the plaintiff, told Mr. Abrams, the agent of the defendant, that 
he (Carroll) had an interest in the said property; and, if the evi- 
dence is equally balanced on this subject, they should find for the 
defendant on that issue. * * * The policies and the applica- 
tions in this case constitute warranties, and are to be so construed 
by the jury: and if they find that Carroll had a half interest in the 
land on which the gin-house was situated,—and the court charges 
the jury that a deed from Shephard to Carroll and Williamson on 
the 1st day of December, 1880, made Carroll a half owner in the 
lands,—then that was a breach of the warranty, and will prevent a 
recovery, unless the jury can find, from the evidence, that the fact 
that Carroll had such half interest was made known to the agent of 
the defendant at the time of making the application for the policy; 
and the fact that the questions were asked, and answered by Car- 
roll, stating that Williamson was the sole owner, is a proper matter 
to look to in determining whether such information was given Mr. 
Abrams.” The plaintiff objected to the giving of each of these 
charges, and duly excepted to such giving by the court. The rul- 
ings on the evidence, and the giving of these charges, are now as- 
signed as error. 


J. M. Catron, for Appellant. 
A. & R. B. Barngs, for Appellee. 
Cuopron, J. 

The evidence that the farmers in the neighborhood in which the 
insured property was situated usually gather, gin, and market their 
cotton before the time of year at which the fire occurred, was im- 
properly admitted. There was no issue joined between the parties 
to which the evidence was relevant. The plaintiff was not under 
obligations to gin and market his cotton before any specified time. 
It was his privilege to let it remain in the gin-house until such time 
as suited his convenience to remove it. He was authorized to keep 
it in the gin-house during the entire time the policy was in force, 
and rely upon the insurance for his protection. 
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The answers to the questions contained in the application for in- 
surance are made a part of the contract, and express warranties of 
their truth. Notwithstanding this, if the agent of the insured made 
true statements of the condition of the title and ownership of the 
property to the agent of the defendant, at the time the application 
for insurance and the answers were made, and the agent of the de- 
fendant nevertheless wrote the answer as appears in the application, 
thus substituting an answer which was untrue, the answer is the 
statement of the agent, and not of the assured. In such case the 
defendant will not be permitted to take advantage of the wrongful 
act, or misconstruction, or mistake, of its own agent, and avoid the 
policy, the insured being without fault: Insurance Co. vs. Garner, 
77 Ala., 210. 

The charge of the court withdrew from the consideration of the 
jury the evidence tending to show that the assured made a full and 
truthful statement of the condition of the title to the property, at 
the time of making the answers, and that the answers, as written 
therein, were made by the agent of the defendant, at his own sug- 
gestion, and upon his own volition. 

The burden is upon the plaintiff to show that he made a full and 
true statement of the condition of the title. The defense of a breach 
of the warranty is not technical, and should receive the same con- 
sideration as any other meritorious defense. 

Reversed and remanded. 
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SUPREME COURT OF GEORGIA. 


LIVERPOOL & LONDON & GLOBE INS. CO.* 
Us. 
MORRIS. 


The defense was that the insured failed to keep books of account and inventory 
in an iron safe or to remove them at night as agreed in the policy. The 
insured had alleged that he had complied with all the conditions of the 
policy. 

Held, That in the absence of any allegations in the pleading which would 
avoid the effect of this condition, it was error to admit parol evidence 
that the insured did not agree to it. 


Peasopy, Brannon & Barttiz, for Plaintiff in Error. 
L. F. Garrarp, for Defendant in Error. 
Smmons, J. 

It appears from the record in this case that Frank P. Morris, 
brought his action against the Liverpool & London & Globe Insur- 
ance Company on a fire-insurance policy, wherein he alleged that on 
the 9th of October, 1885, the defendant agreed, for a stipulated 
sum, to insure him against losses by fire to a certain frame building, 
and the stock of goods therein, situated about nine miles from 
Stinson, in the county of Meriwether, for the full term of one year 
from the date thereof; that on the night of the 17th of January, 
1886, said building, and the goods contained therein, were totally 
destroyed by fire; and that on the 18th of January, 1886, he gave 
notice in writing to the defendant of said loss, and on the 2d of 
February rendered on oath to the defendant due and legal proof of 
said loss, and demanded payment therefor, which was refused by 
the defendant; that more than sixty days had elapsed after due 
notice and proof of loss were given to the defendant before the 
commencement of this action, and that more than sixty days had 
elapsed since demand was made on the defendant to pay the loss, 
and an absolute refusal had been made by the defendant to pay the 


* Decision rendered, February 18, 1888. 
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same. He further alleged that the loss was occasioned without 
fault or negligence on his part; and that he had complied with and 
performed all the conditions of the policy, whereby the defendant 
became liable to pay, and, in consideration thereof, assumed and 
promised to pay, said loss when thereunto requested; and that the 
defendant, its said promises and undertaking not regarding, has 
never performed the same when so demanded, to the damage of the 
petitioner $2,000. A copy of the insurance policy was attached to 
the declaration. Among other stipulations in the policy was the fol- 
lowing: “It is understood and agreed that the assured shall keep 
a set of books showing a record of his or their business, including 
all purchases or sales, both for cash or credit, as well as a copy of 
last inventory, to be kept in an iron safe, or removed from the store 
at night.” The defendant filed two pleas to this action. The first 
was the general issue; the second was as follows: “ And, for further 
plea in this behalf, this defendant says that the plaintiff ought not 
to have and maintain his aforesaid action against it, because this de- 
fendant made and issued the policy of insurance set forth and de- 
scribed in the plaintiff's declaration, upon the application and re- 
quest of the plaintiff, in which said application it was understood 
and agreed that the assured should keep a set of books showing a 
record of his business, including all purchases or sales, both for 
cash or on credit, as well as a copy of the last inventory taken by 
the assured of his stock of goods previous to the issuance of the said 
policy; and that the assured would keep said set of books and copy 
of the inventory in an iron safe, or that he would remove the same 
from the store at night. And tliis defendant says that said agree- 
ment was included in and made a part of said policy of insurance, 
and that said policy was so made and issued by this defendant upon 
the faith of said understanding and agreement made by the plaintiff; 
and the plaintiff failed and neglected to keep and perform his said 
agreement, but, on the other hand, did not, and would not, keep 
said books and a copy of said inventory in a iron safe, and did not, 
and would not, remove the same from the storehouse of the plaintiff 
at night, but did carelessly and negligently leave said books and 
copy of inventory in said store at night, the same not being kept in 
an iron safe, or otherwise kept in such manner as to preserve them 
against fire; that said books and copy of inventory were left in said 
store at the time of the fire which consumed said store, and in the 
night-time, whereby said books and copy of inventory were entirely 
lost and destroyed; that the object and purpose of said understand- 
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ing and agreement was that said books and copy of inventory might 
be preserved in case the storehouse should be destroyed by fire, and 
the goods therein burned, so that the amount and value of the goods 
as contained in said store, and which were covered by said policy, 
might be ascertained; that by reason of the destruction of said 
books and copy of inventory, it is not possible to ascertain the ex- 
tent of the loss of the plaintiff, or the amount due and payable on 
said policy.” Upon the trial of the case, the jury, under the charge 
of the court, found a verdict for the plaintiff; and the defendant 
moved for a new trial, upon the several grounds contained in the 
motion, which was overruled, and he excepted. The tenth, eleventh, 
twelfth, and thirteenth grounds complained that the court erred in 
admitting, over objection of the defendant, the sayings of the plaint- 
iff and agent of the defendant pending the negotiations for this 
policy of insurance. Before the application made by the plaintiff 
for this insurance policy was put in evidence by the defendant, the 
plaintiff sought to attack it, and to show that he did not make the 
answer set out in said application, wherein it was stated that he 
promised to keep his books in an iron safe, or else carry them home 
at night; but that, on the contrary, he declined to make the promise 
contained in the application to this effect. To this testimony the 
defendant objected, and the objection was overruled by the court, 
and the witness permitted to answer the question, and to state that, 
when the application was presented to him by the agent of the de- 
fendant, he refused to make said promise. 

It appears from the testimony in this case, as disclosed by the 
record, that this application was made on the 9th of October, 1885; 
that shortly thereafter the company accepted the application, and 
issued the policy, and it was delivered to the plaintiff; that he 
accepted it, and kept it until the fire occurred and his property was 
destroyed; whereupon he gave the notice required by the policy, 
and made out a proof of loss. The company having refused to pay 
the same, he brought suit upon the policy, and alleged in his 
declaration that he had complied with all the terms and conditions 
of the policy. He did not allege that there was no condition in the 
policy to the effect that he was to keep his books in an iron safe, or 
remove them from the store at night, or that, if such a condition 
was in the policy, it was put there by fraud, accident, or mistake, or 
that he had no knowledge of the condition being in the policy; nor 
did he seek in his declaration in any way to avoid said condition, or 
to explain why he was not bound by it, or to reform the instrument 
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so that the condition might be stricken out, and the instrument be 
made to speak the truth ‘as he understood it and claimed it to be. 
No allegations of this sort being in his declaration, we hold that the 
court committed error in allowing parol testimony to show that he 
did not agree to this condition, and that he was not bound thereby. 
Instead of making allegations explaining or showing why he was 
not bound by this condition, he brought his action on the policy, 
setting out this condition therein, and alleging that he had complied 
with it. We do not think, therefore, that he could attack it in the 
manner he was allowed to in the court below; especially as he had 
laid no foundation, by proper pleading, for the admissibility of the 
parol testimony which he was allowed by the court to introduce to 
the jury. Judgment reversed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


— 


MASSACHUSETTS CATHOLIC ORDER OF 
FORRESTERS 


V8. 


CALLAHAN et at.* 


The Massachusetts act of 1882, relative to benevolent societies enlarged the 
powers of such societies in respect to the designation of beneficiaries, and 
a formal acceptance of its provisions by a society was not necessary to 
this end. 


Where the constitution of a society declares its object to be the benefit of 
those dependent on its members, beneficiaries will not be limited to wid- 
ows and orphans of members, because of a preface to the constitution 
stating that among its purposes was a suitable provision for these. 


O. A. Garvin, for Plaintiff. 
Devens, J. 

The Massachusetts Catholic Order of Forresters is a beneficiary 
association, originally formed on July 30, 1879, under St. 1874, c. 
375, as amended by St. 1877, c. 204 (Pub. St., c. 115.) The direct- 
ing and governing body of the organization or order consisted of 
what was termed a “ High Court,” which was composed of repre- 
“® Decision rendered, March 6,188.2 ° || 
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sentatives from the subordinate courts, to which the members of the 
order individually belonged. It is through the high court, acting 
by means of requisitions on the subordinate courts, that the sums 
payable on the decease of the members, respectively known as 
“ death benefits” or “endowments,” are collected and paid. The 
association which brings this bill of interpleader concedes its liabil- 
ity, and avers its readiness to pay the sum of $1,000, which became 
due on the decease of John J. Callahan, to the person legally en- 
titled thereto. John J. Callahan became a member of the order on 
the 10th day of June, A. D. 1883, and remained in good standing 
until the day of his death, on the 24th day of February, A. D. 1886, 
having paid all the assessments made upon him. In his applica- 
tion for membership, which was according to the form prepared by 
the association, he designated his mother, Mrs. Catherine Callahan, 
as the person to whom the sum due as endowment should be paid 
in the event of his decease. John J. Callahan was not then married. 
He did not then or afterwards live with his mother; nor was she 
then or afterwards dependent upon or supported by him. He 
subsequently married Mrs. Mary J. Callahan, who survived him, but 
who is now deceased. An administratrix has been appointed on 
her estate, Mrs. Hannah Keefe, who was the mother of Mrs. Mary 
J. Callahan. Mrs. Keefe is also next of kin and sole heir of her 
daughter. The sum due from the association is claimed by Mrs. 
Catherine Callahan, under the designation made to her in the ap- 
plication for membership, which was never changed. It is also 
claimed by Mrs. Keefe, either as administratrix or next of kin (as 
the court shall deem most correct), upon the ground that the 
designation of his mother as the beneficiary of the fund due on his 
decease could not legally have been made by John J.; and that un- 
der section 5, art. 16, of the constitution of the subordinate courts, . 
by which it is provided that “in case no direction has been made 
by a brother, either by will, or entry in his application for member- 
ship, as to the disposal of his endowment, the trustees of the court 
of which he was a member may cause the same to be paid to the 
person or persons whom they may find entitled thereto,” it should 
be held that Mrs. Mary J. Callahan was the person entitled thereto. 

Under the statutes of Massachusetts as they existed in 1879, 
when the corporation was originally formed, the only right which 
the association had to provide for or to accumulate a fund for the 
purpose of paying a sum upon the decease of its members was “ for 
the purpose of assisting the widows, orphans, or other persons de- 





766 Report of Decisions. [Oct., 


pendent upon deceased members.” Pub. St., c. 115, § 8. This sec- 
tion was amended by St. 1882, c. 195, § 2, providing that the fund 
thus authorized should be “for the purpose of assisting the widows, 
orphans, or other relatives of the deceased, or any persons depend- 
ent on deceased members.” The association republished its con- 
stitution and by-laws in 1882, subsequent to the passage of the act 
of 1882, with certain alterations made subsequent thereto, although 
the existence of that act is not alluded to or noted. These changes 
had no reference to, nor were they occasioned by reason of, the 
large powers with which the corporation was invested. They re- 
lated to matters of detail only. It was under this constitution of 
1882 that the association was conducting its business when John J. 
Callahan became a member in 1883. It is the contention of Mrs. 
Keefe that although Mrs. Catherine Callahan, as the relative of her 
son, might have been designated under the statute of 1882 as a ben- 
eficiary, yet this statute had never been adopted by the association. 
The statute required no formal adoption. It enlarged the powers 
of this-and other similar beneficiary associations. "When, after the 
passage of the act of 1882, the association accepted the application 
of John J. Callahan, and the designation which he might then law- 
fully make, it could not be said by it, or by any claimant, that it 
was exercising, and was only authorized to exercise the more limited 
powers which it had under the earlier statute. It is also contended 
that, by its constitution, the association had so limited itself that it 
could not accept a designation of the mother. We have no occasion 
to consider whether a beneficiary association might not, by its con- 
stitution, so limit itself in its operations that its endowments should 
be only for the benefit of one or more classes of those whom it might 
lawfully entitle thereto; as for the widows only, or orphans only, of 
deceased members. We find no such intention manifested by this 
association. The argument on behalf of Mrs. Keefe is that the con- 
stitution of 1882, under the title “Object,” has the effect to limit 
the benefits of the association to two classes of persons only,—wid- 
ows and orphans. The “name and object” of the association are 
stated in a preamble to the constitution. It is declared that the ob- 
ject of the organization is to promote friendship, unity, and true 
Christian charity. It defines these, respectively; “unity,” as “ unity 
in uniting together for mutual support, and in making suitable pro- 
vision for the widow and orphan.” It would be a very forced con- 
struction to infer from this generality that the association had thus 
excluded itself from making provision for those who were depend- 
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ent on the deceased which it legally might make when the constitu- 
tion was originally framed, or for his relatives which it might law- 
fully make when Callahan became a member. The constitution of 
1879, which was the one originally made, and that of 1884, which 
was in force when Callahan died, are each prefaced by the same 
recital of “ name and object;” yet each constitution declares, in de- 
fining the duties and powers of the subordinate court, that the prin- 
cipal object of the association is to secure “to the dependents of its 
members ” the sum of $1,000, payable on the death of such member. — 
It is thus manifest that, under these two constitutions, it could not 
have been intended to limit the benefits of this association to the 
widows and orphans, merely, because they alone are mentioned in 
the declaration of its “name and object.” In the constitution of 
1883, in defining the powers of the subordinate courts, the phrase 
above quoted as to securing “to the dependents of its members” 
$1,000 is not used. Under that constitution, to hold that, because it’ 
had adopted as its preface a statement that among its purposes was 
a suitable provision for the widow and orphan, it could not provide 
for others, as “relatives” or “dependents,” for whom the statute 
permits such association, would not be a reasonable construction. 
The deceased member had a right to designate as the beneficiary of 
the fund any person coming within the statutory provisions which 
enumerate those who may be thus designated. The law which per- 
mitted a relation, merely, not being necessarily a dependent, to be 
designated, was in force when he made his designation. The des- 
ignation of his mother by the deceased was therefore one to which 
the association had a right to assent, as it did assent by accepting 
the order of the deceased : Legion of Honor vs. Perry, 140 Mass., 
580, 5 N. E. Rep., 634; Elsey vs. Association, 142 Mass., 226, 7 N. E. 
Rep., 844; Briggs vs. Earl, 139 Mass., 393, 1 N. E. Rep., 847. This 
was not revoked by the subsequent marriage of John J.; and his 
mother, Mrs. Catherine Callahan, is now entitled to receive the fund 
of $1,000. Decree accordingly. 
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SUPREME COURT OF LOUISIANA. 


COTTAM et at. 
vs. 
MECHANICS & TRADERS’ INS. CO.* 


Where goods, while on the wharf of a steamship company, awaiting shipment 
on one of the vessels of the company, are burned, the owners of the goods 
cannot recover for their loss upon a policy of insurance wherein the goods 
insured or to be insured are referred to (quoting), ‘‘ as goods laden or to be 
laden on board the good ship »’ when the policy contained the fur- 
their expression (quoting), *‘ beginning the adventure upon said goods 
and merchandise from and immediately. following the lading thereof on 
board said ship.” 


This last expression will control as to the time the risk began. The former 
may be regarded as descriptive of or as designating the stock of goods or 
merchandise intended to be insured. 

Braveun, Buck, Dinxerspre, & Hart, for Appellant. 
Percy Roserts, for Appellee. 
, Topp, J. 
This is an action to recover a loss from fire under a policy of in- 
surance. ‘The cause of action is set forth in the petition as follows: 

“That on the 18th day of September, 1883, petitioners entered into 

an agreement or contract with said insurance company by which it 

issued to them what is known as an “open marine policy,” a copy 
of which is hereto annexed as part of this petition, which said policy 
was extended from time to time, and was in full force and effect on 

the 29th of January, 1887; that on the ——— day of January, 1887, 

petitioners made application to said company to insure, under said 

open policy, certain goods, described in the annexed bill of lading, 
which application was made on the blanks of the company provided 
for that purpose, one of which is hereto annexed as part of this 
petition. Now your petitioners further represent that after said bill 
of lading had been signed by the agents of the steamship Louisiana, 
in the city of New York, and while said goods were in the possession 
of said steamship, for the purpose of being laden thereon, and while 


* Decision rendered, March 26, 1888, 
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on the wharf of the steamship company in the city of New York, 
they were totally destroyed by fire on the 29th of January, 1887; 
that said loss was within the terms of said policy, and therefore said 
company is liable to petitioners for the full value of said property, 
the aforesaid sum of twenty-one hundred dollars; that the steam- 
ship Louisiana, upon which the goods were to be shipped, was to 
have left the city of New York on the day of January, 1887, 
and said goods would have been taken thereon, for said voyage, if it 
had not been for the aforesaid fire.” There was an exception of no 
cause of action filed and sustained, and there was judgment dismiss- 
ing the suit, from which the plaintiff appeals. 

The controversy turns on the construction of the policy. One 
clause of the policy reads as follows: “Marine Policy. The Me- 
chanics & Traders’ Insurance Company of New Orleans, by this 
policy, do insure H. T. Cottam & Co., for account of whom it may 
concern, lost or not lost, subject to the rates of premium, rules, and 
conditions of the Board of Underwriters of New Orleans, existing 
at the time of shipment, upon all kinds of goods and merchandise 
laden or to be laden on board of the good ship ” The con- 
tention of the plaintiff is that the words “laden or to be laden” 
embraced not only the goods actually on board the vessel, but like- 
wise the goods in the custody of the carrier, though not on board 
the steamer. Did this clause stand alone, the matter would seem 
too clear for disputation, and the loss in the manner and under the 
circumstances stated in the petition would manifestly be covered by 
the terms of the policy. But there follows another clause, in these 
words: “Beginning the adventure upon the said goods and mer- 
chandise from and immediately following the loading thereof on 
board of said vessel at ” It is this last clause that makes 
room for controversy. The two clauses at first clash, would seem to 
conflict. But is there a real conflict between them? Can they be 
reconciled? The last clause was evidently intended and used to 
define the precise time when the risk began. The words “ begin- 
ning the adventure ” are the equivalent of the expression “risk com- 
mencing;” and when does it so begin? In the language of the 
contract, “from and immediately following the loading thereof on 
board of the said vessel.” If, from language so clear and ex- 
plicit, the true intent of the parties would seem to be that by the 
undertaking of the company the risk did not commence until after 
the goods were on board, how are we to dispose of the language in 


the first part of the policy above quoted, to the effect that the com- 
Vou. XVII.—49. 
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pany insures all lawful goods “laden or to be laden on board the 
ship?” The goods intended to be insured were at that time pur- 
chased. Some of them were already on board of the ship when the 
policy was signed; some were to be put on board after the signing. 
These goods already on board and those to be sent on board are the 
goods of the insured. This language does not necessarily indicate 
when the policy was to go into effect, nor the exact time when the 
risk was to begin; but it may reasonably be inferred, especially 
when we consider the subsequent expression relative to the begin- 
ning of the undertaking or risk, that the words “laden or to be 
laden on board” were used to designate the things cr stock of goods 
to be insured; that is, used in a descriptive sense. The sole vital 
question in the case for the determination of the court is, when did 
this policy become operative? When did the risk begin? We 
think the policy answers that question explicitly, free of all ambig- 
uity, in the words, “ following the loading of the goods on board the 
vessel,” i. e., after the goods were on board the ship. 

Our conclusion on this point is supported by several adjudications. 
Notably among others is that of Gordon vs. Insurance Co. (4 Denio, 
360), substantially a paralleled case, as will appear from the following 
quotation from the decision: “ Declaration on a policy dated October 
7, 1841, whereby the plaintiffs were insured, lost or not lost, at and 
from Canton to a port of discharge in the United States, upon the 
freight of all kinds of lawful goods and merchandise laden or to be 
laden on board the good ship America, whereof is master, etc. 
Beginning the adventure upon the said freight from and immediately 
following the loading thereof on board of said vessel at as afore- 
said,” ete. “They did not take upon themselves any risk until the 
goods should be on board the ship; and as there is no averment 
that they were put on board, the plaintiff cannot recover.” See, 
also, Murray vs. Insurance Co., 4 Johns., 449; Smith vs. Insurance 
Co., 30 Ala., 167. The plaintiff's counsel cite, as opposed to the au- 
thority of the above cases: Barrett vs. Salter, 10 Rob. (La.), 433; In- 
surance Co. vs. Babbitt, 7 Allen, 235; Insurance Co. vs. Transporta- 
tion Co., 17 Fed. Rep., 920; Reed vs. Insurance Co., 95 U. S., 30. 
All of these cases we have examined, and none of them, save the 
last, directly involve the liability of the insurance companies on the 
construction of insurance policies, but refer to the responsibilities 
of common carriers to the shippers under the bills of lading. In 
the last case (Reed vs. Insurance Co., 95 U. S. 30), the main point 
decided was that “although a written agreement cannot be varied 
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by proof of the circumstances out of which it grew, the circumstan- 
ces may be resorted to for the purpose of ascertaining the subject- 
matter of the agreement and the standpoint of the parties in rela- 
tion thereto.” As, for instance, to show that when the policy of in- 
surance contained a clause (quoting), “the risk is to be suspended 
while the vessel is at Baker’s Island, loading.” The true meaning 
of the clause, in the light of the surrounding circumstances, was 
that the risk was to be suspended while the vessel was at the place 
designated, for the purpose of being loaded. That case is not rel- 
evant, because in the instant case no circumstances exist, or are 
suggested, calculated to elucidate the contract as to the intent of 
the parties; and the language of a contract, in our estimation, is 
clear and explicit, and free from all obscurity. For these reasons 
we do not feel authorized to disturb the conclusion reached by the 
judge of the firstinstance. Judgment affirmed. 


SUPREME COURT OF CALIFORNIA. 


MILLER ‘ 


vs. ( 


CALIFORNIA INS. in 


A loss due to the vessel becoming unmanageable through the explosion of the 
boiler, is not chargeable to ‘ perils of the sea,” within the meaning of 
a marine policy. 


Where one clause of the policy covers losses to which insurers are liable by 
the rules and customs of insurers in San Francisco, a failure to allege a 
liability by such custom will defeat recovery under that clause. 

A. E. Borron and Barna, Hatsreap & Bouton, for Appellant. 

E. W. McGraw, for Respondent. 

Paterson, J. 

1. This is an action brought on a policy of marine insurance is- 
sued by the respondent on the steamer Pilot. The risks insured 
against were as follows : “Touching the adventures and perils which 
this insurance company is content to bear and take upon itself in 
this policy, they are of seas, fires, pirates, assailing thieves, jettison, 

"* Decision rendered, May 15,188..2=2#2#2#2 
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barratry of the master or mariners (unless the assured be owner 
or part owner of the vessel), embezzlement and illicit trade ex- 
cepted in all cases, and all other losses and misfortunes that shall 
come to the hurt, damage, or detriment of the said vessel, or any 
part thereof, to which insurers are liable by the rules and customs 
of insurance in San Francisco, excepting such losses and misfor- 
tunes as are excluded by this policy. * * * It is also agreed 
that in case of insurance on a steamer this company is not liable for 
any injury, derangement, or breakage of the machinery or bursting 
of the boilers unless occasioned by stranding.” The complaint al- 
leges that on May 25, 1883, “the boiler on said vessel exploded, and 
said vessel became then and there unmanageable, and swung around 
on the water, and within a few minutes thereafter sank and became 
a total wreck, and was wholly and totally lost to the owner thereof, 
and was abandoned by the owner to defendant. There is no alle- 
gation in the complaint that under the customs of insurance in San 
Francisco insurers are liable for explosions of boilers, or damages 
resulting therefrom. A demurrer to the complaint was filed on the 
ground that it does not state facts sufficient to constitute « cause of 
action. The demurrer was sustained, and, plaintiff declining to 
amend, judgment was entered for defendant. 

Passing over the question as to the sufficiency of the allegation in 
the complaint to show that the destruction of the vessel was 
caused by the bursting of the boiler, or by any other means ad- 
mitted to be such as would make the company liable, and conced- 
ing that the complaint shows the loss to have occurred by reason of 
the bursting of the boiler without any fault of the plaintiff, these 
inquiries remain: First, is the explosion of the boiler a peril of the 
sea within the first clause above quoted? and, second, if it be a 
peril of the sea, are not the damages resulting therefrom excepted 
under the special provision of the policy which is quoted above, and 
which relates to the bursting of the boilers? Perils of the sea are 
defined by our Civil Code to be “storms and waves; rocks, shoals, 
and rapids; other obstacles, though of human origin; changes of 
climate; the confinement necessary et sea; animals peculiar to the 
ser; and all other dangers peculiar to the sea.” Civil 
Code, § 2,199. The bursting of a boiler is not within any 
of the first six causes named. Is it a danger peculiar to the 
sea? Perils of the sea have been defined to be “ all perils, losses, 
and misfortunes of a marine character, or of a character incident 
to aship as such.” T. & M.I. Co. vs. H. F. & Co., House of Lords, 
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July 14, 1887. In that case it was said: “The damage to the 
donkey-engine was not through its being in a ship at sea. The 
same thing would have happened had the boiler and engines been 
on land, if the same mismanagement had taken place. The sea, 
waves, and wind had nothing to do with it. * * * It is, I think, 
impossible to say that this is damage occasioned by a cause similar 
to perils of the sea on any interpretation which has ever been ap- 
plied to that term. It will be observed that Lord Ellenborough 
limits the operation of the clause to marine damage. By this I do 
not understand him to mean only damage which has been caused by 
the sea, but damage of a character to which a marine adventure is 
subject. Such an adventure has its own perils, to which either it 
is exclusively subject, or which possess, in relation to it, a special 
or peculiar character. To secure an indemnity against these is the 
purpose and object of a policy of marine insurance. * * * But 
the explosion of the boiler on board the Panama had no marine 
character at all. It might have happened in precisely the same 
way, and done the same kind of damage, if a similar engine had 
been in use for the purpose of moving manufacturing machinery on 
shore.” These views seem to express very clearly the proper mean- 
ing of the seventh clause of section 2,199, supra. In support of the 
contention that an explosion of the boiler is a peril embraced 
within the list of perils insured against by this policy, appellant 
cites Administrators of Perrin vs. Insurance Co., 11 Ohio, 169, and 
Insurance Co. vs. Glasgow, 9 Mo., 413. In the Ohio case the risks 
insured against were described in the policy as follows: “Of the 
seas, rivers, fires, enemies, pirates of the rivers, assailing thieves, 
and all other losses and misfortunes which shall come to the dam- 
age of said steamboat according to the true intent and meaning of 
said policy.” It was there held that the loss occasioned by the 
bursting of a boiler was a loss within the policy, but we do not un- 
derstand the court to have held in that case that such a loss was a 
loss by peril of the seas. In telegraph Co. vs. Insurance Co., 6 Q. 
B. Div., 57, the Ohio case was quoted approvingly, yet it was there 
held that the bursting of a boiler was a peril not within the gen- 
eral term “ perils of the sea.” In Insurance Co. vs. Glasgow, supra, 
it seems that the policy was the same as in the Ohio case. In all the 
cases cited it was held simply that the loss was one which came 
within the insurance clause providing against “all other perils, 
losses,” ete. In the case before us the general clause is, “and all 
other losses and misfortunes that shall come to the hurt, damage, or 
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detriment of the said vessel], or any part thereof, to which insurers 
are liable by the rules and customs of insurance in San Francisco, 
excepting such losses and misfortunes as are excluded by this pol- 
icy.” Our conclusion is that the loss complained of herein is not 
within either the meaning of the term “ perils of the sea” as de- 
fined in our Civil Code, or as understood in the law of marine in- 
surance generally; and, of course, if the loss be one which falls un- 
der the general clause of the policy, it is sufficient to say that there 
is no allegation that by the customs of insurance in San Francisco 
insurers are liable for explosions of boilers, or damages resulting 
therefrom. 

2. The construction we place upon the clause of the policy above 
quoted renders it unnecessary to consider whether the damages are 
not in any event excepted under that provision of the policy relat- 
ing to the bursting of boilers. It is proper to say, however, that a 
clause precisely the same in Janguage was considered by the court 
of appeals in Strong vs. Insurance Co., 31 N. Y., 103. It was there 
held that the language is to be understood to mean that the com- 
pany is not to be liable for damage resulting to the vessel or other- 
wise on account of the bursting of the boilers, unless occasioned 
by stranding. Judgment affirmed. 

We concur: Searls, C. J.; McKinstry, J. 


SUPREME COURT OF ILLINOIS. 


Appealed from Appellate Court, Fourth District, June 16, 1888. 


GERMAN FIRE INS. CO. or rue Crry 
oF New York, 


vs. 


SOPHIA L. HICK, ror Use or Tuomas 


L. Riverway. 


The agent made the survey and answered the questions in the application of 
his own knowledge. 

Held, That the company was estopped to set up a failure to state that the 
property was on leased ground where the agent knew the fact. 
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Scort, J. 

This suit was brought in the circuit court of Gallatin County by 
Sophia L. Hick, for the use of Thomas L. Ridgeway, against the 
German Fire Insurance Company. The declaration is in assumpsit 
on an insurance policy. The risk covered by the policy is a mill, 
with the plant connected therewith, situated on leased land. One 
of the conditions contained in the policy upon which the insurance 
contract would be void “unless especially agreed to in writing, in or 
upon the policy,” is “the situation of an insured building on leased 
ground.” The only defense insisted upon is that the fact that the 
mill was situated on “ieased ground,” was not agreed to in writing, 
in or “on the policy” covering the risk in this suit. There is no 
controversy made as to the fact that the mill was situate on “leased 
ground,” nor is it pretended it was agreed to in writing on the pol- 
icy or otherwise, that such was the fact. Admitting these facts, as 
was done, plaintiff contended that the agent of the defendant who 
made the application for insurance, knew the true title and situation 
of the property at the time he filled up the application, and it was 
as to such alleged knowledge of the agent that issue was formed and 
the trial was had in the circuit court. No other point in the case 
seems to have been contested. 

The record contains very clear and satisfactory evidence that the 
agent did know, when he made the survey, and “answered the 
questions from his own knowledge” upon which the policy was 
written that the mill property stood on “leased ground.” He 
states so distinctly. But if it were a controverted question of fact, 
the finding of that fact by the appellate court as did the trial court 
would be conclusive upon this court. Assuming then, as must be 
done, that the agent of defendant when he made what he called a 
“mill-survey,” and answered the questions of his own knowledge, 
without any inquiry of the assured of the party for whose benefit it 
was taken, knew the mill was situated on “leased ground,” the law 
is for plaintiff, and defendant will be estopped to say that the policy 
was void for that reason. An insurance company that knowingly 
takes a premium for a policy under conditions that would render it 
invalid will not be permitted to say it is not a binding contract for 
that reason. In all such cases the company will be regarded as 
having the same knowledge of the condition and situation of the 
property as possessed by the agent transacting the business for it. 
This view of the law has frequently received the sanction of this 
court in its previous decisions : Atlantic Insurance Co. vs. Wright 
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(22 Tll., 462,) is a case quite analogous in its facts with the one now 
before this court, and is therefore an authority exactly in point. It 
was there said: “ Where the agent of the company undertook to 
make the survey, the application and representations of the interest 
which the assured had in the property, and dispensed with any acts 
of the assured, and acted upon his own knowledge of the facts, the 
company ratified his acts by granting the policy. They are bound 
by his acts as their agent, and if he was mistaken in his representa- 
tions to them of the ownership, they have no right to insist upon it 
as a defense to a recovery.” The doctrine of this case was expressly 
approved in the subsequent case of Andes Insurance Co. vs. Fish 
(71 Ill, 620), and its correctness is not now doubted. 

By consent of parties the case was tried by the court without the 
intervention of ajury. At the trial defendant submitted six propo- 
sitions which the court was asked to hold as law applicable to the 
facts, four of which the court held to be the law, and the other two, 
the fourth and fifth of the series, the court refused. That decision 
of the court is assigned for error. It matters little whether the 
propositions the court refused contain correct expressions of the 
law or not. It is sufficient that it clearly appears that the proposi- 
tions which the court held to be correct state every possible princi- 
ple of law necessary to be considered in the decision of the case. 
Other propositions were wholly unnecessary, and the court was not 
bound to hold them to be the law. The same thing may be said of 
the propositions submitted by plaintiff and which the court held to 
be correct, and which state the law with entire accuracy. It is cer- 
tain from the propositions which the court held, that the trial court 
understood and applied the law to the undisputed facts of the case 
precisely as this court had declared it to be by its previous decisions, 
and no mere slight error in holding or refusing other propositions 
will be regarded as sufficient ground for the reversal of the judg- 
ment. Judgment of the appellate court affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


SUSQUEHANNA MUT. FIRE INS. CO. 
vs. 


HALLOCK er vx.* 


A statement written at the end of a policy, entitled ‘‘ Copy of Application,” 
not containing any signature, is nota part of the policy, nor are any of its 
recitals binding on the insured, under act Pa., May 11, 1881, which pro- 
vides that, unless a copy of the application as signed by the insured is 
annexed to or contained in the policy, such application shall not be re- 
ceived in evidence, nor considered a part of the contract between the 
parties. 

Plaintiff’s property, insured in the defendant company, having been destroyed 
by fire, plaintiff forwarded proofs of loss, which were pronounced insuffi- 
cient. ‘Two days afterwards defendant’s secretary called on plaintiff, and 
examined the premises. Plaintiff testified that the secretary said that he 
came to adjust the loss, and that, after he had begun to draw the proof of 
loss, he went out, saying that he was going to office of the local agent. 
Plaintiff met him again as he was leaving the city, and he told plaintiff 
that he would return. The secretary testified that the plaintiff refused 
to sign the proof of loss, and that before he left the city he served on 
plaintiff a notice that his coming there did not waive any of the conditions 
of the policy. This evidence was contradicted by the plaintiff. Held, 
that the question of waiver of proof of loss was for the jury. 


In June, 1884, the plaintiff, Mary A. Hallock, desiring to obtain 
insurance against fire upon her store and building, applied to one 
Jones, a local agent for several companies, including the defend- 
ant. Jones made out an application for the entire amount, the 
statements in which were made by the plaintiff, and the application 
signed by her. He then filled out applications to the different 
companies upon their respective blanks, which he signed as agent 
for the applicant. The application thus sent to the defendant com- 
pany, copied onto the policy at the end thereof, entitled “Copy of 
Application,” without any signature, contained the following: “Is 
the property mortgaged or otherwise incumbered? If yes, how, and 
to what umount? None; title held in fee-simple.” “What other 


* Decision rendered, May 14, 1888.—From Atlantic Reporter. 
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insurance, and in what companies? $500 in the People’s of New 
York, and $500 in the Clinton of New York, concurrent and at same 
rate, viz., 2 per cent.” The defendant issued a policy of insurance 
for $500, which contains the following: “The assured, by the ac- 
ceptance of this policy, hereby warrants that any application, survey, 
plan, statement, or description, connected with procuring this in- 
surance, or contained in, or referred to in, this policy, or any repre- 
sentation made by the assured or his representative, is true, and 
shall be a part of this policy; that the assured has not overvalued 
the property herein described, nor omitted to state the full amount 
of incumbrances (if any) thereon, and has given all information to 
this company material to the risk; and this company shall not be 
bound under this policy by any act of, or statement made to or by, 
any agent or other person, which is not contained in this policy, or 
in any written paper above mentioned.” At the time the policy was 
issued, the premises were also insured for the amount of $1,500 in 
the London Assurance Company, and were incumbered by a mort- 
gage for $3,300 to John M. Stark. The building was destroyed by 
fire, August 18, 1884. On August 23d the plaintiff R. J. Hallock, 
wrote to the defendant company notifying it of such loss, and on 
September 6th, sent another letter, which was intended as a proof 
of loss. On September 10th, Mr. Huntzinger, the secretary of the 
company, sent a letter to the plaintiff, acknowledging the receipt of 
the letter of the 6th, and specifying the details wherein it was de- 
fective as a proof of loss. Two days afterwards the secretary called 
on the plaintiffs, and examined the premises. According to the tes- 
timony of Mr. Hallock, he said he had come to adjust the loss, and 
started to draw up for them formal proofs of loss. Before com- 
pleting the paper, or giving them privilege to sign it, he went away, 
saying he was going to the office of Mr. Jones, the insurance agent. 
That he (Hallock) subsequently met him as he was going away, and 
that Huntzinger told witness he would return. On the other hand, 
Mr. Huntzinger testifies that while he went to the premises and ex- 
amined them, and some talk took place between him and the plaintiff, 
yet the plaintiff refused to sign the proof he drew up, and that be- 
fore going away from Pittston he served on them a notice that his 
coming to Pittston did not waive any of the conditions of the policy; 
the service of which notice was denied. Among other points pre- 
sented was one by the defendant: “The proofs of loss were insuffi- 
cient, and were promptly objected to by defendant’s secretary ;” 
which was answered: “This point is affirmed. The question is, as 
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we have already stated, whether those defects were waived by the 
subsequent conduct of the secretary.” 

A verdict and judgment in favor of plaintiff having been rendered, 
defendant brings error. 


G. R. Beprorp, for Plaintiff un Error. 
C. F. Bowan and G. M. Harprne, for Defendant in Error. 


Perr Curiam. 

The act of May 11, 1881 (P. L. 20), answers most of the assign- 
ments of the plaintiff in error; for by that act, if any use is to be 
made of the application, there must be a correct copy thereof, 
“as signed by the applicant,” attached to the policy. No such copy 
appearing in this case, the alleged copy appended to the policy, not 
conforming to the requirements of the act, was properly rejected. 
The remaining assignments relating to the proofs of loss cannot be 
sustained, for there was such evidence of waiver as to qe its 
submission to the jury. The judgment is affirmed. 


SUPREME COURT OF WISCONSIN. 


OSHKOSH GAS-LIGHT CO. er at. 
Us. 
GERMANIA FIRE INS. CO*. 


Where, under the Wisconsin valued-policy law the property is insured in sev- 
eral companies, and is totally destroyed, the aggregate amount of insur- 
ance must be deemed the value of the property on which the contributive 
share of each must be estimated, irrespective of its actual value. 

Where the adjuster treats the policy as valid, and proceeds to adjust the loss, 
putting the insured to expense and trouble, with a knowledge that the 
policy had been violated, the violation is waived. 


JENKINS, WINKLER & Situ, for Appellant. 
Fixcu & Barner, for Respondents. 
Cassopay, J. 
February 8, 1885, the defendant issued to the plaintiffs its policy 
of insurance, whereby it insured the plaintiffs against loss by fire 
* Decision rendered, April 17, 1888. 
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to the amount of $750 in several sums, upon six separate pieces of 
property, some of which were real estate, and some personal property, 
including $180 on “ the frame storehouse building and shed adjoin- 
ing, including scales.” By the terms of the policy, “$15,000 concur- 
rent insurance” was “permitted” in the aggregate, on the whole 
property covered by the policy. ‘ There was other insurance upon 
this property, amounting, in the aggregate, to $11,250.” December 
18, 1885, a fire occurred, as shown by the evidence and found by the 
jury, wholly destroying “the frame storehouse building and shed 
adjoining, as well as the scales, and also damaged slightly some of the 
other property.” The aggregate amount of insurance upon the 
property so destroyed atthe time of the fire was $2,700 in seven 
different companies, including the defendant company, which carried 
one-fifteenth of the risk thereon. The nature of the defense will 
appear from the opinion. On the trial, August 18, 1887, the jury re- 
turned a verdict of $220.63. From the judgment entered thereon 
the defendant brings this appeal. . 

1. Upon the verdict of the jury it must be assumed that the 
building mentioned was wholly destroyed by the fire. At the time 
of such destruction it, was insured in seven different companies, in 
the aggregate, $2,700, one-fifteenth of which was in the defendant 
company. The evidence tended to show that the value of the build- 
ing at the time of the fire was about $1,200. The defendant con- 
cedes that, if it is liable at all, it should pay its proportionate share of 
the true value of the building, but insists that it is not bound to pay 
the amount specified in the policy. The contract of insurance was 

_made under a statute which declared that “whenever any policy of 
insurance shall be written to insure any real property, and the prop- 
erty insured shall be wholly destroyed, without criminal fault on the 
part of the insured or his assigns, the amount of the insurance writ- 
ten in such policy shall be taken conclusively to be the true value of 
the property when insured, and the true amount of loss and measure 
of damages when destroyed.” Section 1,943, Rev. St. Under this 
statute it is settled by frequent adjudications that the actual value 
of such real estate when insured or destroyed, and the consequent 
actual loss to the insured, is wholly immaterial. Reilly vs. Insurance 
Co., 43 Wis., 449; Thompson vs. Insurance Co., 45 Wis., 388; Cayon 
vs Insurance co., 68 Wis., 515, 516, 32 N. W. Rep., 540. This is the 
necessary result of the language of the statute making “the amount 
of the insurance written in such policy” conclusive between the 
parties to the contract, not only as to the true value of the property 
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when insured,” but also as to “the true amount of loss and measure 
of damages when destroyed.” Id. The statute must be regarded 
as a part of the contract of insurance, and the amount written in the 
policy as liquidated damages agreed upon by the parties conclus- 
ively in such contract. The several concurrent policies were each 
written with the consent of the respective companies. This being so, 
the aggregate amount of such insurance written in the several policies 
is the value of such property as stipulated in each contract, and 
hence, as between the parties, must be regarded as conclusive, not 
only as to “the true value of the property when insured,” but also as 
to “the true amount of loss and measure of damages when destroyed.” 
This must be so, or the statute would be wholly ineffectual whenever 
there is more than one policy on the same property. And this is so, 
notwithstanding other clauses in the policies inconsistant therewith. 
The result is that the exceptions to such portions of the charge as, 
in effect, directed the jury that, in case they found the building to 
have been wholly destroyed, then the plaintiffs were entitled to re- 
cover the full amount written in the policy, must be overruled. 

2. The policy contained a clause to the effect that in case of any 
increase of hazard by reason of any change in the use or occupancy 
of the building, or by the erection of neighboring buildings, without 
being specifically agreed upon, it should avoid the policy. It appears 
that after the contract of insurance, and before the fire, the plaintiffs, 
without the consent of the defendant, erected another building 
within 20 feet of the one in question, and put a steam-bouler therein 
of about 70 horse power, and used the same for making steam, and 
running an electric-light plant. There was evidence tending to show 
that, after the fire and proofs of loss had been furnished to the de- 
fendant, an adjuster, having knowledge of the erection of such other 
building, and the putting in of such boiler, and use of the same, 
and with authority from the defendant, negotiated with the agent 
of the plaintiff respecting the adjustment and settlement of such loss 
under the policy, whereby the plaintiffs incurred expense and 
trouble. Under these circumstances we think there was no error 
in charging the jury, in effect, that if they found such adjuster was 
the agent of the defendant, and, with knowledge of such forfeiture, 
and without insisting upon the same, continued to recognize the 
validity of the policy, and entered into negotiations for, and efforts 
at, a settlement of such loss, whereby the plaintiffs incurred expense 
or trouble, then there was a waiver of such forfeiture. Such waivers 
have so frequently been sanctioned by this court as to require no 
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discussion much less a restatement of the law. Webster vs. Insur- 
ance Co., 36 Wis., 67; Insurance Co. vs. Insurance Co., 40 Wis., 
446; Gans vs. Insurance Co., 43 Wis., 108; Cannon vs. Insurance 
Co., 53 Wis., 585; Hollis vs. Insurance Co., 65 Iowa, 454. 

3. Assuming that the declarations of the adjuster were not admis- 
sible to prove his authority from the defendant, yet, as his 
testimony established such authority, their admission affected no 
substantial rights of the defendant, and hence is not ground for re- 
versal. Section 2,829, Rev. St. The judgment of the county court 
is affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


NEW ERA LIFE ASSOCIATION 
vs. 
MUSSER.* 


Act Pa., May 11, 1881 (P. L. 20), providing that all insurance policies upon 
the lives or property of persons within the State which contain any ref- 
erence to the application either as forming a part of the policy or contract, 
or having any bearing thereon, shall contain copies of the application, 
otherwise the application is inadmissible in any controversy between the 
parties to or interested in said policy, and shall not be considered a part 
of the policy, —does not, as to policies issued since its passage, impair the 
obligation of contracts. 


The plaintiff in error is a corporation incorporated under the aet 
of 1874. Its place of business was in Philadelphia, and it conducted 
life-insurance on the assessment plan, although a stock company. 
E. N. Musser held a policy in this company for $1,000, and in his 
application contracted to pay assessments at a certain rate on the 
death of each member during the life-time of his policy. Several 
assessments were thus levied, which he refused to pay, and suit was 
brought before a justice of the peace, and judgment recovered for 
the sum of $21.63. Defendant appealed. Before trial, plaintiff 
passed into the hands of a receiver. On the trial in the court of 


* Decision rendered, May 14, 1888.—From Atlantic Reporter. 
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common pleas, it appeared that the policy of insurance to the de- 
fendant was issued 25th day of May, 1881, and did not have a copy 
of the application attached, as required by act of 11th of May, 
1881. It was alleged by the defendant that there was such refer- 
ence to the application in the policy of insurance issued to the de- 
fendant as brought it within the provisions of the act of May 11, 
1881. The court so held, and charged the jury. The following is a 
copy of the portions of the policy material to the case: “ Rebecca R. 
Musser, of Mechanicsburg, county of Cumberland, State of Penn- 
sylvania, having*made an application for membership dated the 18th 
day of May, 1881. (Office number 2,249.) This indenture witness- 
eth, that in consideration of the statements, conditions, covenants, 
and warranties therein contained, and the acceptance of this certi- 
ficate of membership, she shall thereupon bec6me a member of the 
New Era Life Association of 1876, of Philadelphia, Pa. Covenants 
and warranties binding upon the member, and all claimants under 
or by virtue of this certificate, or the membership which its accept- 
ance consummates: This certificate shall become null and void, and 
the association released from all liability on account thereof, if any 
statements or covenants in the application, or of fact in the medical 
examiner’s certificate, shall prove untrue, all of which are admitted 
to be material; or, if the annual payment or assessments for past or 
anticipated deaths shall not be made as stipulated.” Verdict for 
the defendant, and plaintiff assigns as error (1) that the courts re- 
fused to charge the jury that the act of May 11, 1881, does not ap- 
ply to the contract which is the basis of the claim in suit; (2) that 
the court refused to charge that said act is unconstitutional, in that 
it violates the obligation of the charter-contract of the plaintiff; 
(3) that the court refused to charge that the act is unconstitutional 
in that it attempts to prevent persons who are sui juris from making 
their own contract. 


J. W. Werzet and Rost. Snoperass, for Plaintiff in Error. 
F. Mavust and F. E. Berrzuoover, for Defendant in Frror. 
Paxson, J. 

We are of opinion that this case comes within the act of May 11, 
1881. The policy issued to Dr. Musser had no copy of the applica- 
tion attached thereto, as required by that act; and, as there was a 
distinct reference in the policy to the application, the learned judge 
committed no error in refusing the plaintiff's first point, and in af- 
firming the defendant's point. Nor have we any reason to doubt 
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the constitutionality of the act of 1881. It does not impair in any 
sense the obligation of the contract between the company and the 
assured. It does not even impair the remedy. It effects only the 
evidence necessary to entitle the plaintiff to recover, by requiring 
the company, in all cases when the policy contains a reference to the 
application, to attach a correct copy of such application, as signed 
by the applicant, to the policy; and, “unless so attached and ac- 
companying the policy, no such application * * * shall be re- 
ceived in evidence in any controversy between the parties to or in- 
terested in the said policy, nor shall such application be considered 
a part of the policy or contract between the parties.” This affects 
merely the formalities to be observed in making proof of the con- 
tract. It is difficult to distinguish the act of 1881 in principle from 
an act requiring deeds and other instruments to be stamped, and 
that contracts for the sale of land shall be in writing. The act of 
1881 was but the exercise of the clearly recognized power of the 
State to regulate the mode by which contracts shall be made and 
proved. It isa wise and beneficent act, founded upon sound rea- 
sons of public policy. It affords protection to persons who insure 
their lives or property, and can injure no company conducted upon 
honest business principles. Judgment affirmed. 


SUPREME COURT OF GEORGIA. 


TRAVELERS’ INS. on 


Us, . 


JONES.* } 


During a dark and rainy night, for a person with two packages in his hands 
or arms, to attempt, by choice, to pass over a trestle which he knows to 
be dangerous, other ways of travel being open to him, is, on his part, 
‘‘voluntary exposure to unnecessary danger, hazard, or perilous advent- 
ure,” notwithstanding this was his usual way of travel, his.usual route to 
his home, and he had been going that way for ten years, and many others 
went the same way. 

An irrelevant charge by a justice of the peace is not obligatory upon the jury; 
and when the plaintiff in error has caused it to be given as pronounced 


* Decision rendered March 28, 1888. 
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obligatory, a reversal here of a judgment quoting a new trial is not to be 
expected, though the verdict is apparently correct. Let the prevailing 
party take the consequences of a new trial which, whatever may be the 
substantial merits of the case, is justified by an illegal charge prompted 
by his own counsel. 


F. H. Harris, for Plaintiff in Error. 
Smits & Borcuarpt, for Defendant in Error. 
Buecxtey, ©. J. 

Jones had an accident policy, commencing to operate in June, 
1884, and continuing of force for one year. In January, 1885, he 
undertook to pass from some point in the city of Brunswick to his 
house in that city; and in walking along a railroad track he stepped 
upon a trestle several feet in length, consisting of cross-ties elevated 
some six or eight feet above the bottom of a ditch, and requiring 
several steps (each from one cross-tie to another) to pass over it. 
The night was dark and rainy. He had in his arms or hands two 
packages, and while endeavoring to pass, he made a misstep, and 
fell through and hurt himself seriously. The contract contained a 
stipulation exempting the company from liability for injuries occa- 
sioned by “voluntary exposure to unnecessary danger, hazard, or 
perilous adventure.” The defense was that this injury was within 
the exemption; and the evidence showed that Jones knew the place 
was dangerous; and all the witnesses regarded it as dangerous. 
There were other ways to reach his home, but that was the usual 
way he traveled, and many others traveled that way. He had been 
going that way fur ten years. It was his usual route home; but he 
knew it was dangerous, he testified himself. A plan of the city in 
the immediate neighborhood, and including the scene of the acci- 
dent, is in the record, from which it appears that there were other 
ways of access to his house which were open; and we do not see in 
the record why he should have taken this risk, unless at his own 
expense. The suit was in a justice’s court, and the magistrate gave 
judgment against the plaintiff, and he appealed to a jury. The jury 
found against him, and he carried the case to the superior court 
by certiorari. The court sustained the certiorari, and ordered a 
new trial; the errors alleged being that a certain charge re- 
quested by counsel for the insurance company was given by the 
justice of the peace to the jury, and also that the verdict was con- 
trary to law, to the evidence, to the weight of evidence, and the 
principles of justice. 

1. The judge, in ruling upon the case, held that the verdict 


might well be (he does not say that he absolutely judged it to be) 
VoL. XVII —60, 





786 Report of Decisions. [ Oct., 


contrary to the evidence and the weight of evidence. On this 
question we differ with him. The verdict was amply justified by 
the evidence; and the only doubt is whether it was not compelled. 
For my own part, I can scarcely see how the jury could have ren- 
dered any other verdict. But this is eminently a question for the 
jury, and if the instructions.of the court had been correct, we 
should have had no hesitation in overruling his honor in sustain- 
ing this certiorari. 

2. But there is a very faulty charge, procured at the instance of 
counsel for the prevailing party. That charge is so flagrantly 
illegal, as applied to the facts of this case, that we do not feel 
authorized to reverse the judgment, since the error was caused by 
the now complaining party, through its counsel. There was no 
occasion for it. It seems to have been as unnecessary a hazard as 
the crossing of the trestle. It was a kind of trestle in the case,—a 
trestle that one had to go out of his way to walk over. This being 
so, we affirm the judgment. The charge to which we allude, and 
which, so far‘as appears, embraced all the instruction given to the 
jury, was as follows: “I charge you that if you should find from 
the evidence that the plaintiff, Robert Jones, received injuries while 
voluntarily exposing himself to unnecessary danger, hazard, or per- 
ilous adventure, then the verdict must be for the defendant; that 
when a contract is reduced to writing, it then becomes the evidence 
of what that contract is; and that the presumption is that when a 
man signs a contract he does it with full notice of its terms and 
conditions, and that a man would not be allowed to say that when 
he signed it he did not know the contents, unless he further showed 
that the other party had committed a fraud upon him by false rep- 
resentations of its contents, and that he could not read. I charge 
this to be the law of this case, and under it you must find your ver- 
dict.” The whole of this charge as to reducing the contract to 
writing, presumption, full notice, fraud, false representations, could 
not read, etc., is irrelevant to anything found in the record. But 
the hurtful instructions were that “under it you must find your 
verdict.” The most of it should have been wholly disregarded in 
finding the verdict. Why should such an irrelevant charge be pro- 
nounced obligatory upon the jury? To recite a state of facts not 
in dispute, and add, “I charge this to be the law of this case, and 
under it you must find your verdict,” is not a fair or safe mode of 
submitting the real controversy to a jury. The other side was not 
submitted at all. Judgment affirmed. 





Pickett vs. German Fire Ins. Co. 


SUPREME COURT OF KANSAS. 


PICKETT 
vs. 
GERMAN FIRE INS. CO. or Peorta.* 


Where a written application for insurance is made out on one of the regular 
blanks of an insurance company, which provides that no liability shall 
attach until the application has been approved by the home office, and 
the application, together with the premium, is delivered to the insurance 
agent, and before the application has been approved by the home office, 

* the property insured is destroyed by fire, Held, that the insurance com- 
pany is not liable for loss occurring before such approval. 


Frank G. Winte, for Plaintiff in Error. 
Smpson & Bowser, for Defendant in Error. 
Croeston, C. 

Plaintiff brought this action against the defendant upon an appli- 
cation of insurance made by him with the agent of the defendant. 
The application was written upon one of the company’s regular 
blanks, and so much thereof as is material to this inquiry is as fol- 
lows: “Application of Albert Pickett, of Canton, county of Me- 
Pherson, State of Kansas, for insurance against loss or damage by 
fire, by the German Fire Insurance Company of Peoria, Ill, in the 
sum of $740, for the term of one year from the 27th day of July, 
1885.” Here follows the description of the property. At the bot- 
tom of the paper, and just above the signature of Albert Pickett, are 
these words, in print: ‘No liability of the company shall attach 
until this application has been actually approved by the home office. 
[Signed] Atpert Pickxert.” The petition alleged the making of the 
contract, the payment of the premium of $21 to the agent, and the 
destruction of the property by fire on the 30th day of July, 1885, 
proof of loss, and the refusal of the defendant either to issue a pol- 
icy or pay the loss of the property destroyed. To this petition the 
defendant demurred, which demurrer was by the court sustained, 
for the reason that the petition did not state a cause of action, and 
"® Decision rendered, July7,187. 2 ££ 2... .:+.«+ °° °° ~ 
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this ruling is the only matter for review. By the express terms of 
the application, no liability was to attach until the application had 
been approved at the home office. The petition contains no aver- 
ment that the application had been approved, or that it had been 
retained by the ‘defendant for such a period as would raise a pre- 
sumption of approval. In fact, it showed that the fire occurred 
within two days after the making of the contract, and doubtless 
before the application had reached the home office at Peoria, Il. 
then, how can it be contended that a liability is stated in the peti- 
tion? The plaintiff doubtless thought he was insured from the date 
of his application, but a careful reading of the application would 
have informed him to the contrary; and this was true regardless of 
the authority of the agent who took this application. If he was a 
special agent, and only had authority to take applications and pre- 
miums, and forward them to the home office, then he could bind 
the defendant only within the scope of his authority (Insurance Co. 
vs. Johnson, 23 Pa. St., 72; Stockton vs. Insurance Co., 33 La. 
Ann., 578), while, if his authority was general, he might have 
bound the company by a contract of insurance to take effect at a 
given date. But in this case, if possessed of that authority, he did 
not seek to avail himself of it. The contract was to be approved 
by another, and no liability would be created until so approved: 
Insurance Co. vs. Holzgrafe, 53 Ill., 516; Walker vs. Insurance Co., 
51 Iowa, 679, 2 N. W. Rep., 583; Armstrong vs. Insurance Co., 
61 Iowa, 212, 16 N. W. Rep., 94; Atkinson vs. Insurance Co., 32 N. 
W. Rep., 371. The application read, “ to insure the property from 
the 27th day of July, 1885, for one year;” and, although this state- 
ment was contained in the application, it would not change the 
fact that it must be approved before it would be of any force. The 
contract, to be binding from the date of the application, must have 
been a completed contract,—one that leayes nothing to be done, 
nothing to be referred, nothing to be passed upon or determined 
before it shall take effect: Insurance Co. vs. McLanathan, 11 Kan. 
533. If the agent who made this contract was a general agent, and 
he had sought thereby to bind the company, he would have com- 
pleted the contract by issuing a receipt reciting that the property 
was covered by insurance from the date of the application, or else 
would have issued a policy direct, without referring the applica- 
tion to the home office for its action. This seems to us to be the 
rule: that, where an agent has power to close up a contract by is- 
suing his receipt or policy, such a contract binds the company 
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from its date, although afterwards repudiated by the company; and, 
if loss results between the time of such insurance and its cancella- 
tion, the company would be liable. It is recommended that the 
ruling of the court below sustaining the demurrer be affirmed. 

Perr Curtam.—It is so ordered; all the justices concurring. 


SUPREME COURT OF IOWA. 


MATTOCKS 
vs. 
DES MOINES INS. CO.* 


The policy required consent to other insurance to be indorsed thereon in 
writing. 


Held, That the consent of the agent in writing, though not on the policy, was 
sufficient compliance. 


Where the policy provided that it should be void in case the property was 
mortgaged, written consent of the agent to the mortgage is a waiver of 
the provision. 


Delivery of a deed to a third party to be delivered to the insured, though not 
received by her, vested the title in her and made her unconditional owner 
within the policy. 

Corz, McVey & Crank, for Appellant, 

Lawrence & Batrp, for Appellee. 

Servers, C. J. 

1. The policy provides that it “shall be void and of no effect if, 
without permission therefor in writing thereon, the assured shall 
now have, or hereafter procure, another policy of insurance, whether 
valid or not, on property covered, in whole or in part, by this pol- 
icy.” There was additional insurance in another company, and 
‘therefore it is insisted the plaintiff cannot recover. But there was 
evidence tending to show that an agent of the defendant was noti- 
fied of such additional insurance, and that he signed a paper author- 
izing or permiting it. It is said such consent was not indorsed in 
writing on the policy, but this we do not think was material. The 
permission was in writing, and the material object of the condition 
is that the permission shall be in writing, and therefore definite and 





* Decision rendered, March 12, 1888. 
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certain, and so disputes as to its contents could not arise. It is 
further suid there was no evidence the agent was authorized to 
execute the permit, but we think there was sufficient evidence 
to warrant the court in finding that such agent had the requisite 
authority. 

2. Another condition of the policy provides that it should be void 
if the property insured was mortgaged or otherwise incumbered. 
The evidence shows there were four mortgages on the property, as 
shown by the records, but it shows that there was but one which 
was in force. There was evidence tending to show that notice of 
such mortgage was given to the agent who insured or wrote the 
policy, and that he gave the written consent of the company that the 
policy should continue in force notwithstanding the mortgage. The 
court was warranted in so finding, under the evidence. 

3. Another condition of the policy provides that it shall be void 
unless the insured was the unconditional owner of the property. 
There was evidence tending to show that the property was owned 
by one Williams, and he conveyed it to the plaintiff in 1883, and 
the deed was left with one Cleland to deliver to her, but she did not 
receive it until after the fire. We think this sufficiently shows the 
plaintiff was the owner of the property. The delivery to Cleland 
was for her use and benefit, and vested the title in her; at least, the 
court was warranted in so finding. : 

4. Another condition of the policy provides that fraud or false 
swearing, misrepresentation, or concealment of a material fact ren- 
ders it void. In our opinion there is not a particle of evidence 
tending to show that this condition was violated. Affirmed. 





Hone Ins. Co. vs. Daubenspeck. 


SUPREME COURT OF INDIANA. 


Appeal from the Hamilton Circuit Court. 


HOME INS. CO. or New York 
vs. 


JOHN DAUBENSPECK.* 


The insured, under a five-year policy, paid the first year’s premium in cash 
and gave a promissory note for the premiums of the remaining four years, 
payable in equal annual installments. 


Held, That the subsequent insolvency of the company by rendering it unable 
to fulfill its contract of indemnity, released the insured from obligation to 
pay his premium note. 


Mrrcuett, J. 

Complaint by the Home Insurance Company of New York, as 
assignee of the American Insurance Company of Chicago against 
Daubenspeck on a promissory note dated the 20th day of July, 1880, 
stipulating for the payment of $60 in four annual installments of $15 
each. The defendant answered, first, by alleging that the note had 
been delivered to the American Insurance Company as part con- 
sideration for a policy of insurance, by the terms of which the com- 
pany agreed to insure his property for a period of five years from a 
certain date at the stipulated price of $15 per annum; that he had 
paid the premium for the first year in cash, and executed the note 
in suit for the premium for the remaining four years. It was alleged 
in the answer that, before the expiration of the first year, the con- 
tract of insurance had been canceled; that the defendant had paid 
the customary short rates, and returned his policy to the company. 
The second paragraph set up substantially the same facts as to the 
consideration, and in respect to the payment of the first year’s pre- 
mium in cash. It was then averred that, before the expiration of 
the first year the American Insurance Company became insolvent 


* Decision rendered, June 23, 1888. 
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and suspended business; and that the consideration of the note had 
for those reasons failed. It is contended that the court erred in 
overruling the demurrer to the second paragraph of answer. The 
paragraph was clearly good. There is no basis for the suggestion 
that the defendant got all he contracted for. He contracted for in- 
demnity against loss or damage to his property by fire, and as a con- 
sideration therefor agreed to pay $15 annually for insurance for five 
years. The demurrer admits, however, that the insurance company 
whose policy he held became insolvent and suspended business be- 
fore the end of the year. Asa consequence the company became 
unable to afford him the indemnity for which he contracted. How 
can it be said therefore, that he received what he contracted for, and 
upon what principle should the defendant now be compelled to pay 
for that which the insurance company, because of its insolvency and 
suspension of business, became unable to furnish? A policy in an 
insolvent suspended insurance company is presumably worthless as 
a means of indemnity against futureloss. The case is not controlled 
by Myers vs. Conway, 62 Ind., 474. The evidence fully sustains the 
finding upon the issue made by the first paragraph of the answer. 
There was therefore no error, even though the second paragraph 
may not have been proved. If one sufficient complete defense was | 
proved, the finding of the court was proper. ’ 
Judgment affirmed with costs. 
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LOWER COURT DECISIONS. 


TITLE TO LIFE POLICY. 


Circuit Court of the City of St. Louis, State of Missouri.—On De- 
murrer to the Petition. 


SHIELDS’ TrusTEE 
vs. 
SHARPE et at. 

Under the wife’s policy-law of Missouri the title vest in the wife as her sepa- 
rate estate, or in case of her prior death without assignment, then it de- 
scends to her children and does not go to her husband. 

Held, That the children are not such as may be living at her prior death, but 
such as may be living when the policy is payable. 

A second policy was payable to his children, share and share alike, by name, 
‘ther, his, or their guardian, executors, and administrators or assigns.” 


Held, That some of the children having died previous to the father, their 
share was payable to the administrator of the father. 
SeEppow, J. 
There are two counts in the plaintiffs petition. 


FIRST COUNT. 

In the year 1859, James Johnston, Jr., insured his life for $5,000, 
payable to his wife on his deatn. 

In April, 1868, she died, leaving four children, Venia, Edward, 
Robert and Bessie. 

In 1868, the insured transferred all his interest in said policy 
“unto his children who might be living at his death, in even and 
equal parts. At the time he had five children, Venia, Edward, Rob- 
ert and Bessie, and Anna by a former wife. At his death he left 
surviving him Edward, Robert and Bessie. This fund was paid by 
the company after the death of the insured, which occurred 29th 
April, 1885, to the administrator of the insured by .agreement sub- 
ject to litigation. This suit is brought by the plaintiff as trustees 
representing the right of Edward. 
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SECOND COUNT. 

On the 14th of June, 1869, James Johnston, Jr., insured his life 
for $5,000, payable to his children “Anna, Venia, Bessie and Rob- 
ert and Edward Johnston, share and share alike, her, his, or their 
guardian, executors and administrators or assigns, within sixty days 
after due notice and proof of death.” Anna died in 1881, intestate. 
Venia died in March, 1877, intestate. There was no administration 
on the estates of either of them and they left no debts. 

On the death of insured 25th of April, 1885, the company claimed 
that the interest of Venia and Anna vested equally in James Johns- 
ton, Jr., Bessie, Robert and Edward, and by agreement paid to the 
defendants as the administrators of James Johnston, Jr., $590.85 as 
their pro rata share. The plaintiffs representing the interest of Ed- 
ward now brings this suit claiming to recover one third of the said 
$590.85. 

ZL 

Section 5,981, R. Statutes of Mo., 79, provides that any policy of 
insurance heretofore or hereafter made by any insurance company 
on the life of any one expressed to be for the benefit of any married 
woman, whether the same be effected by herself or by her husband, 
shall inure to her separate use and benefit, and that of her children, 
if any, independently of her husband and of his creditors and rep- 
resentatives. i 

This much of the statute was in force at the time of the issuance 
of the policy mentioned in the first count. 

What is the exact meaning and force to be given to the words in 
this statute, “shall inure to her separate use and benefit and that of 
her children,” has never been the subject of adjudication in our 
State; but we think the only construction consistent with the be- 
nign purposes of the statute which can be given them, is to construe 
the policy as if it read expressly that the fund shall be payable to 
the married woman and her personal representatives as her sepa- 
rate estate, but that if she should die before her husband without 
assignment, that then it shall descend to her children and not go to 
the husband : Snow vs. Snow, 11 Allen, 224; Burroughs vs. Ins. Co., 
97 Mass., 359. 

It was said in Jones vs. Seefect, 84 Mo., 526: ‘“ This section rec- 
ognizes in her a separate estate of a peculiar character. Its man- 
ifest object was to protect and preserve for her and her children a 
provision for her support.” 
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We do not understand that the cases which held that the married 
woman may conjointly with her husband, assign the policy, and 
that she has such an interest in the policy that she cannot be de- 
prived of it, militates against this construction : Baker vs. Young, 
47 Mo., 455; Brant vs. Ins. Co., 47 Mo., 419; Packard vs. Ins. Co., 
9 Mo. Ap., 469. 

In Baker vs. Young, supra, it was held that the children were 
not proper parties to a proceeding to recover the policy during the 
life of the wife. “I do not think the children are proper parties, or 
that they have any interest in the proceeding. The clause in this 
section that the policy shall inure to the separate use and benefit of 
the wife and her children applies simply to the manner of descent and 
distribution.” Or in other words, while the married woman is liv- 
ing, she has a vested interest in the policy, and the children have 
not, their interest becoming vested only after the death of the mar- 
ried woman, by virtue of descent : Thiemeyer vs. Turnquest, 85 N. 
Y., 520. That this is the true construction of the statute is shown 
by the amendment to the statute of 1879, which provides expressly, 
so as to remove any doubt which may have before existed, that “ in 
the event of the death of such married woman before her husband, 
the said policy shall inure to the benefit of the children of such 
marriage.” 

It has never been decided in this State, whether this section 5,981, 
is subject to the limitation that only five hundred dollars can be 
drawn from the husband’s estate for insurance for the benefit of the 
wife, but it is fair to presume that this section will be construed 
pari passu with section 3,978, ard be held to be subject to this lim- 
itation also. In the case of Brant vs. Ins. Co., supra, it was held 
that if the premium exceeded the amount allowed by the statute, 
the case did not fall in the statute. 

In this case it is not shown that the premium was less than $300, 
and it might be urged in argument that it is not a case within the 
provisions of the law. But in the case of Pullis vs. Robinson (73 
Mo., 209), it was held that the limitation as to the amount of insur- 
ance premium, only applied when it was taken from the estate of an 
insolvent husband, and the case of Brant vs. Ins. Co. so far as it 
could be construed to the contrary was expressly disapproved. 
There is no evidence of insolvency in the case. 

We must, therefore, hold that at the death of the wife of the in- 
sured, the policy vested in her children as fully and completely as if 
the policy had been made payable expressly to them when issued. 
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As they had a fixed interest in the policy, the interest could not 
be divested without their consent : Packard vs. Ins. Co., 9 Mo. Ap., 
469; Chapin vs. Fillomes, 3 Conn., 132; Gould vs. Emerson, 92 
Mass., 154. 

The assignment and transfer then of the policy by the insured, “to 
his children who might be living at his death,” was void. 

‘The question now arises which children of the marriage were in- 
tended, whether the children living at the death of the married wo- 
man, or when the fund became payable? We think it more consist- 
ent with the idea of providing a support for the family, to construe 
the statute to mean that the children take as a class and that the 
fund is payable to those who are living at the time it is payable. 

As a result of this conclusion, as there were only living at the time 
of the death of the insured, Bessie, Robert and Edward, the plaint- 
iffs are entitled to recover on the first count the amount sued fer, 
$90.27. We can not see how in any event, the defendants as ad- 
ministrators of the insured was entitled to receive any part of the 
fund. The demurrer to the first count will be overruled. 

If we pursue the idea laid down in Gambs vs. Ins. Co. (50 Mo. 99), 
and hold that on the death of the wife the policy revested in the in- 
sured, yet the insured afterwards transferred all benefits in it to 
such of his children as should survive him. On the theory of the 
Gambs case this was equivalent to the issue of a new policy to these 
children, who turned out to be Bessie, Robert and Edward. The 
real difficulty arises in determining whether the policy did not vest 
under the statute in the children living at Mrs. Johnston’s death, 
which would include Vena. If so, then Venia’s administrator would 
be entitled to her share and these plaintiffs would be entitled to re- 
ceive one-fourth instead of one-third interest in the fund. 


II 


The policy in the second count was made payable expressly to 
“Anna, Venia, Bessie, Robert and Edward, share and share alike, 
her, his or their guardians, executors, administrators or assigns.” 

There is no evidence that any of these parties were married wo- 
men, and the insurance, therefore, is not affected by the policy of 
the married woman’s act. 

We fail to discover any possible theory on which the plaintiff is 
entitled to recover. 

If the interest of Venia and Anna in the policy was not a vested 
interest but was a mere possibility contingent on their outliving the 
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insured, and a mere designation which could be at any time changed, 
on their deaths, their interest remained with the insured, Edward 
could not recover it: Bliss on Insurance, 321; Kernan Howard 23 
Wisc., 108; Louderman vs. Knowles 32 N. J. Eq., 594. 

The policy was not payable to the parties jointly or to the sur- 
vivors, but, “share and share alike.” So that Edward could not 
take by the terms of the instrument, as survivor, and according to 
the assumption, Venia and Anna having no vested interest could 
not transmit it by succession to any one. If they had a vested in- 
terest, or could by possibility transmit anything by succession, it 
would go to their personal representatives and through them this 
share would go to the insured or his administrators. In no event 
could Edward have in such case any interest in this fund, as ul- 
timately it must go where it is now, to the administrator of the in- 
sured. 

While it is not necessary for the purposes of this case, we will say 
that in our opinion, the interest of these parties was a vested interest. 
We can not otherwise reconcile ourselves with the great weight of 
authorities on the subject and especially with the principles laid 
down in Packard vs. Ins. Co., supra, which is the latest expression 
of authority guiding this count. 

The case of Gambs vs. Ins. Co., supra, is not necessarily incon- 
sistent with this view. 

All that was there decided really, was that on the death of the 
wife, her interest terminated, viz: that it was a voluntary settlement 
for her life, and that as the condition subsequent, that she should 
out-live him, had not been performed, that her interest ceased, and 
the policy revested in him. In that case also the insured did what 
the court considered practically was equivalent to a surrender of the 
policy and taking out a new one. From what was stated in the 
opinion, we must infer that if the policy had been made to the wife 
and her executors, thus indicating an intention to make a full gift 
and settlement, and if he had never taken out a new policy, the pol- 
icy would have been payable to the executors of the first wife, and 
not to his administrators. 

In this case the policy was payable to Venia and Anna and the 
other children and their executors, share and share alike, showing 
the purpose of the insured was not to confine his bounty to the life 
and persons of his daughters, but to make them an absolute gift 
and settlement. He never made any change in his intentions. No 
transfer was made. 





798 Report of Decisions. | Oct., 


‘ It is conceded that the insurer was not bound to keep up the pol- 
icy. He might have allowed it to lapse. It is certainly question- 
able whether he could have changed it and whether his gift was con- 
tingent on his power of revocation. 

But, be this as it may, he certainly did not make any change. And 
his payments after their deaths, must inure, in the absence of such 
change, to their estates, viz: to their executors: Bliss on Insurance, 
§ 357. 

There will be a judgment on the second count for the defendant, 
sustaining the demurrer. 


ASSIGNMENT.—LIABILITY FOR ASSESSMENT. 


Court of Chancery of New Jersey. 


CRANBERRY MUT. FIRE INS. CO, 
U8. 
HAWK.* 

Defendant, having purchased insured property, took an assignment of the 
policy, and sent it to the secretary of the company to approve the transfer, 
which was done by indorsement on the policy, and entry on the company’s 
books; but, owing to a by-law requiring the execution of a premium- 
note by the new owner before the delivery to him of the approved policy, 
it was retained for the execution of such note, which defendant intormed 
the company he would do on the first convenient opportunity. This was 
neglected, and a loss occurred, with which defendant was assessed as a 
policy-holder, and upon his refusal to pay a bill was filed by the company 
to compel him to pay the assessment and the premium. Held, that de- 
fendant’s property was not insured, and the bill should be dismissed. 


Bill in equity by the Cranberry Mutual Fire Insurance Company 
against Daniel Hawk. Hawk purchased property which was insured 
in the complainant company against loss by fire. According to the 
rules of the company the new owner, to have the policy transferred 
to him, had to pay the premium therefor, whether the former owner 
had paid it or not. When Hawk bought the property, he sent the 
policy to the secretary of the company, and agreed with that official 
that he would sign a note for the premium. This, however, was 

* Decision rendered, June 30, 1888.—From Aliantic Reporter. 
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neglected, and the secretary did not deliver the policy. A fire oc- 
curred, and the company assessed the defendant as a policy-holder. 
He refused to pay the assessment or the premium, and the com- 
plainant filed a bill to compel the payment of the premium and the 
assessment. 


Grorer O. Vanpersitt, for Complainant. 

S. M. Dicxryson, for Defendant. 

Birp, V. C. 

Cruser held a policy issued by said company. The land on which 
the insured buildings were was sold to Hawk, and the policy as- 
signed to him. He carried it to the office of the secretary, but, he 
not being home, left it with his wife, and requested her to ask the 
secretary to approve the transfer, and then to send it to him by 
mail. When the secretary returned, he approved the transfer as 
fully as it were possible, both by indorsing the policy and by entry 
in the books of the company. A few days thereafter the secretary 
met Hawk on the highway, when Hawk asked him if he had the 
policy with him. The secretary says: “I told him I had not, but 
they were all ready for him; that I did not send them by mail be- 
cause we hadn’t his note. He then said ‘that was allright. We'll 
fix the papers when I come down in a few days; or, if you come 
near my place before I come down, bring the paper along, and we'll 
fix them there.’ The only thing to be done at that time was for him 
to sign the new note, and for me to hand him the policy.” This 
action upon the part of the secretary in indorsing the approval of 
the company was in accordance with the by-laws; and so, also, was 
his refusal to surrender the policy, after he had so indorsed it, until 
Hawk had given his own premium note. The language is: “In all 
cases of sale, where the policy is transferred to the purchaser, the 
premium note must be changed; the purchaser giving his note in 
place of the originally insured.” 

Was Hawk insured? Was there a contract between him and the 
company? In view of the by-law above given, his note was essen- 
tial to the completion of the transfer: Insurance Co. vs. Van 
Winkle, 12 N. J. Eq., 333. And the principle therein declared is, I 
think, fully acknowleged in Durar vs. Insurance Co., 24 N. J. Law, 
171. Has there been a waiver shown? Is Hawk estopped from 
setting up a failure to complete the contract? The company says 
he is. As I read the testimony as given above, the secretary refused 
to deliver the policy after he had indorsed an approval of the 
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transfer, because Hawk had not yet given his note as required by 
the by-laws. He so told Hawk when they met on the highway. 
Nor was there any change of his mind in that regard on that occa- 
sion; for all that was then understood was that Hawk was to sign 
such a note. Hawk said this would be all right, and the secretary 
said that he so understood it, and from that time regarded Hawk as 
a member of the company. In this I can find nothing that looks 
like a waiver. The secretary distinctly told Hawk that he had not 
sent the policy because the by-laws require him to give his note, nor 
did anything pass at the interview named to qualify this refusal in 
the least. Not a word passed that can be said to amount to a 
promise, or to be the foundation for a suit. Courts take hold of 
slight sayings or doings of parties to prevent fraud or injury, 
(see Insurance Co. vs. Mechanics’ Association, 43 N. J., Law, 652,) 
but it must not be too doubtful whether the parties understood that 
they were bound to each other; and this must appear from what 
passes at the time. As I have said, in this case, the secretary re- 
quired the note before he would allow the policy to pass to Hawk. 
He so stated to Hawk, and Hawk said that that “was all right,” 
after which the latter said he would sign the note. The case does 
not show any attempt to waive the requirements of the by-law, were 
it such a by-law as could be waived within the meaning of the adju- 
dications. 
I think the bill should be dismissed, with costs. 





